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In a possessory action the parties are precluded from going into an inquiry Fastrax Disr, 
of titles; and the defendant will not even be permitted to show that the June, 1834. 


° _——————ee 
disputed premises is a public place or port, destined to public ase. DEPASSAU 






When the evidence shows that the locus in quo does not cover the high wnat: BT ALS. 
road, a street, levee or tow-path, and is consequently subject to private 
ownership, whether the plaintiff be the real owner or not; or whether 
the premises in dispute be public or appropriated absolutely to public . 
uses? are questions not permitted by law in possessory actions. 








The plaintiff instituted his possessory action against the 
defendants on the 15th July, 1833, and alleges that he has 
been in the peaceable possession of a lot of ground situated 
in the Nuns faubourg, now within the limits of the city of 3 
Lafayette, lying between the public road and the river 7 
Mississippi, and in the actual occupation and possession of 
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oe ng his tenants. That on that day Joshua Winter, under pre- ) 
lune, 1 


WINTER ET ALS. 


CASES IN THE SUPREME COURT 


tence of authority from the ‘president and board of council of ~ 


‘the city of Lafayette, forcibly and illegally entered upon and — 


took possession of said lot, and drove off his tenants. He — 
prays that Winter be condemned to restore possession of the ” 
disputed premises, pay him three hundred and fifty dollarsin 7 
damages, and that he be enjoined from acting any further in ~ 
the premises. 
An injunction was granted as prayed for. On the 29th | 
July the plaintiff filed his supplemental petition, alleging that — 
Winter, styling himself harbor-master, has, since the granting | 
of the injunction, ordered his tenants to remove from the q 
ground in question, and threatens force in case of refusal. | 
He prays that Winter and the president and council of the — 
city of Lafayette be restrained and ordered to desist from all — 
mannér of disturbance, except as relates to so much ground 
as is required for banquettes or a levee, and subject to 
public use. | 
The president and city council of Lafayette answered and ~ 
averred that the public street or road in front of the plaintiff’s _ 
lot, according to the original plan established by the nuns, is 
sixty feet, French measure, in width, and that the levee 
extends in width from the street to the river, and that the 
possession and use of said street and levee has always been 
in the public; which, by the act of incorporation, is given in 
charge to the president and council of the city Lafayette, 
for the use of the public. q 
The defendants allege, they have been kai and 
forcibly opposed by the plaintiff and his tenants in re-esta- 
blishing the lines of said street and levee, in making ban- 
quettes and gutters; and that the plaintiff and his agents 
have constantly, for three months past, incumbered the street 
and levee and bank of the river with wood and lumber, so as 
to obstruct and prevent the landing and shipment of articles 
of commerce in front of said property. They pray judgment 
in ré-convention for damages, and that the plaintiff be per- 
petually enjoined from interfering or opposing their possession’ 
and use of the disputed premises. 
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Winter pleaded a general denial, and denied specially 
having trespassed on the plaintiff’s property; and declared 
that he was duly appointed harbor-master of the city of 
Lafayette, in which capacity he donethe acts complained 
of, &c. 

The evidence for plaintiff established, that he had_ for 
several years past, say ten or twelve: years, leased out the 
ground in question to various tenants; that the tenants pos- 
sessed and occupied from the street to the margin of the 
river bank; that plaintiff maintained and repaired the 
street and levee. The ground, of which plaintiff claimed to 
be in possession, was not in any manner inclosed, but used 
as a lumber-yard. 

Turner testifies, that there is a space of one hundred and 
twenty-eight feet from the north or swamp side of Tchoupi- 
toulas-street to the water’s edge at high water, and according 
to his calculation and views, deducting forty feet for landing 
and sixty-four feet for street, there would be a space of 
twenty-four feet in width and about two hundred in length, 
which will remain to plaintiff. 

According to the testimony of the surveyors, Pilié and 
Buisson, in connection with the plan on which the Nuns 
faubourg was laid out, the “highway,” now a continuation of 
Tchoupitoulas-street, is laid down so as to join with the levee, 
and the admeasurements taken on the scale of that plan 
would leave for levee and landing all the ground between the 
street and high water-mark. The inference would be that 
the ground, of which plaintiff alleges himself to be in posses- 
sion, would be ground dedicated to public purposes so far as 
the use is concerned; the plaintiff would be entitled to the 
right of property according to a deed of a front lot, which 
was also offered in evidence, by which it appears they were 
expressly constituted proprietors of the river. The introduction 
of this plan and deed were opposed by plaintiff, on the ground 
that he had brought a possessory action, and that the only 
points of inquiry were his possession, and if that possession 
had been disturbed. 
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Eastern Dist. 
" June, 1834. 
—————— 
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The court admitted the evidence on general principles of 
law, and the authority in the case of Allard et als. vs. Lobau. 
$ Martin, N’. S. 293. 

The district judge was also of opinion that the plea of the 
plaintiff, based on one year’s prescriptive peaceable possession, 
could not be sustained against the right of use of a public 
place.. The possessory action is only admissible when the 
possession is of a nature to acquire by prescription the right in 
which the plaintiff seeks to be maintained. Paillet on art. 23 
of Code of Procedure. ib 

On the merits the court was with the defendants. It 
appears, says the court, that there cannot be any of the 
common and usual modes of employing the ground between 
the high-way and the water’s edge in a ‘country like 
Louisiana, for such employment of it would deprive the 
public of a use to which they are entitled. If such ground 
were to be inclosed and used for pasture, &c., there could not 
be such ready means of embarkation and debarkation, as if no 
such obstructions existed, nor so convenient a tow-path. 
The banks of rivers in other countries usually present such 
obstacles from rocks and other obstructions, and the road 
must usually be carried along them at such a distance from 
the river, that there is a necessity for special landing places’ 
and the banks elsewhere may be inclosed. On _ the 
Mississippi it is equally convenient to embark at one place 
or another; it is one continued plain; its banks are a village, 
and the river itself a canal. If these observations have 
any weight with regard to the country, their force is 
much greater applied to a city and its faubourgs; and 
but for the rare exception of the case lately decided as to 
New-Orleans, I should be disposed to lay it down .as a 
universal rule, that there cannot exist any such private use 
of ground between the highway and the water as will 
interfere with the public use and rights over such ground. 
{ concur with the surveyors in their opinion derived from the 


plan, and this view of the matter is fortified by a personal 


inspection of the premises in presence of the parties referred 
to, that there is no land between the highway or Tchoupi- 





— ee oe ee ae. 


eee. ee — Ve 





4 
Ee 
bs 
a 
aa 
on 
de 
ed 
i 
a fg 
i] 
Ps 
4] 








OF THE STATE OF LOUISIANA. 


5 


toulas street continued, and the water’s edge susgeptible of Eastsax. Disz. 
June, 


being applied to the ordinary uses of Private property; that 


————SSSEES 


the use of the ground in question is in the public, and that t-te 


the acts of the plaintiff in claiming and exergising ownership WINTER BT 414, 


and the uses he has put it to, are not warranted by any rights 
of property in him over the premises in-question. . 

There was judgment dissolving the plaintiff’s injunction, 
and putting the city council of Lafayette in charge and 
possession of the street, levee and banks of the river in front 
of plaintiff’s property, and ordering him to remove:all obstruc- 
tions and the incumbrances he had placed on the disputed 


premises. He appealed. ; s- 


~ 


This case was argued by Mr. Strawbridge, for the plaintiff; 
and by Mr. Preston, for the defendants. 


Mathews, J. delivered the opinion of the court. 


This is a possessory action, in which the plaintiff alleges 
that he is, and has been for more than one year previous to the 
commencement of the present suit, in peaceable possession of 
a lot of ground, situated in the Nuns faubourg, formerly so 
called, now the city of Lafayette, &c.; and that he has been 


disturbed in his possession by acts of the defendants. He 


prays that they may be enjoined from further disturbance and 
fordamages. Judgment was rendered in the court below for 
the defendants, from which the plaintiff appealed. 

The disturbance took place by directions of the constituted 
authorities of the city of Lafayette, who claim the use of the 
land in dispute for public purposes. It is a slip of about 
twenty-five feet wide and two.hundred and fifty long, and is 
shown by the evidence to be between the highway or street in 
front of the city aforesaid, and the levee, and directly.in front 
of plaintiff’s lot, &c. The record affords proof that he had 
been in peaceable possession of these premises, for the space 
of ten or twelve years previous to the disturbance now 


complained of. 
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Eastenx Dist. The court below went into a long investigation of titles - 7 


Zui 8 _ under which the respective parties claim both in relation to 








naraseau property and right of use on the part of the defendants, and 4 } 


winter er ass, finally concludeg that the lot in dispute was destined for 


Ina possessory public use, and could not be legally possessed by any indi- 
fies “are. bre. Vidual of the community, We are of opinion that there is 
vary hogy error in the proceedings below, by going into an inquiry of 
quiry of ‘titles; titles in the present action: it is simply possessory. The 
savin an one testimony shows, that the locus in quo is not a part of the 
be ‘permitted 2 high road or street; neither does it cover the levee or tow- 


disputed pre- path; consequently it may be the subject of private ownership, 
place = ale and whether the plaintiff be the real owner or not, whether 
estined to pub- the place in*dispute be public or appropriated absolutely to 


qavnen the evi- the us@ of the public? These questions depend on an 


the locus in quo ifivestigation of titles, which would cause a delay in the 
does not cover 




















* the high road, a 2dministration of justice not permitted by law in a possessory - ; # 


street, levee or action. See the Code of Practice, art. 47 to 49, and from 53 to 


tow-path, and is . f 
consequently 58 inclusive. . 


subject to” pri- 
vate poles ; 
whether e 


plaintiff be the It is therefore ordered, adjudged and decreed, that the 
Se judgment of the District Court be annulled, avoided and 
if the oounlis in reversed: and it is further ordered, adjudged and decreed, 
lic er appeotria. that the plaintiff be quieted in his possession of the lot of 
ted absolutely to ground in dispute ; and that the defendants be enjoined from 
public uses? are *, ; site : ° ee 
questions not disturbing him in his possession by digging up the earth, 
vg lle planting posts, or in any other manner ; reserving to them 
ry actions. the right (if any they have) to bring a petitory action or to 
institute any other legal process for the purpose of establishing 
the rights by them claimed in favor of the city of Lafayette, 
; or of the public.in general. The defendants and appellees 


are condemned to pay costs in both courts. 
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Easrern: Dist. 


June, 1834. 
PRESTON 8. DAYSSON ET ALS. ——SSSST 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. _  DA&AYSSON BT ALS. 


According to the act of the legislature, passed the 13th March, 1827, con- 
cerning protests of bills and'notes, whenever the notary certifies, that, 
after diligent inquiry for the residence of the party intended to be 
charged by notice, he is unable to find it, and has lodged the notice in the 
nearest post-office, addressed to him at the place where the contract was 
made, it is deemed equivalent to personal notice. 

Of the fact stated in the notary’s certificate, that due diligence was used by 
him, to find the residence of the party, but in vain, and of the notice. 
being deposited in the post-office, the certificate itself, must be taken as 
prima facie evidence. 

sR aniccstdanaans arian Nand cocina aa 
dence of the party, on whom notice is to be served, may be inquired into, 
and if in point of fact, he did not use due diligence to obtain the neces- 
sary information, then the presumption arising from his official certificate 
will yield to contrary proof. 

The statute passed by the legislature, does not change the usage or rule of 
the commercial law, in relation to the diligence to be used, in serving 
notices of protest, but merely provides a new mode of proof of such: 
diligence. , a 

When the statute speaks of due diligence, without defining in what it shall 
consist, it tn ee 
law or usage. gt 

If the holder of a bill uses reasonable diligence to discover the résidence of 
the endorser, notice given as soon as this is discovered, is due notice of the 
dishonor of the bill, within the usage and custom of ‘merchants. 


The holder of a bill or note ought not to’avail himself of the i ignorance of 
the notary, as to the residence of the endorsers. 


The plaintiff ‘alleges that one Lasalle, on the 23d of July, 
1832, executed his note for three hundred and thirty dollars 
ninety-four cents, payable four months after date, to the 
order of one Plotz, who endorsed it to Madame veuve 
Daysson, who endorsed it to the petitioner. That said note 
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Easter Dist. was presented for payment,. protested, and due notice 


June, 1834, 
—————_[E_[_E==_=__—— 


thereof given to the endorsers, who have all become liable for 
the payment thereof. He prays judgment accordingly. 


parsson sr its, Madame Daysson alone made a defence. She admitted her 





endorsement on the note, pleaded the general issue, and q 


denied specially, having ever received notice of protest. : 

The note and protest were given in evidence. The pro- 
test bears date the 26th November, 1833, and the certificate 
of- the notary, also in evidence, states that he notified the 
defendant (veuve Daysson) of the protest by letter addressed 
to her, dated on the day of said protest, and served on her this 
day, by depositing the same in the post-office in this city, 
directed to her, not having been able to find her, after due and 
diligent inquiry. 

Parole evidence was given to rebut the presumption in the 
notary’s certificate of due diligence being used, without effect, 
to find the defendant’s residence. - The notary did not make 
the inquiry himself. One of his clerks was sent with the 
notice. He swears he called at the store of the drawer and 
the payee and endorser of the note, but could not obtain 
information of the residence of Madame Daysson, to deliver 
the notice. On reporting this fact to the notary, he was 
directed to deposit the notice in the city post-office, directed 
to her, in pursuance of the act of 1827, p. 76. 

- D. Seghers, witness for defendant, says that Mr. Tricou, 
who negotiated the note, and whose name was endorsed on 
it, was well acquainted with Madame Daysson’s residence, 
and could easily have pointed it out to the notary. It is in 
eviderice that defendant’s husband kept a store, and this note 
was taken by her in payment of goods sold at private sale 
of her husband’s succession. The note fell due the 26th 
November, 1833 ; notice was due to her next day. She was 
verbally informed on the 30th November of the protest, and 
received the written notice on the 2d December. 

The district judge was of opinion that due diligence was 
not used to obtain the necessary information of the defendant’s 
residence, and gave —, in her favor. The plaintiff 
appealed. ‘ 
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Preston, in propria persona, and for appellee. We have E«stsax Disr. 
shown that due diligence was used to ascertain the place of == 
defendant’s residence, but in vain ; but being sued as endorser, : 
she was duly notified of the dishonor of the note, through »4vsson sr ats. 
the post office. See act of 1827, 1 Moreau, Digest, p. 96. 
2. Neither the plaintiff or defendant were merchants, and 
could suffer no damage by a delay of six days, in receiving 
notice of the dishonor of the note. @# 
3. The defendant, in consequence of the death of her 
husband, had rented out the ground floor, and retired from 
business into the upper story of her house, where her resi- 
dence was unknown. Her business was all in charge of an 
agent, and she not known (being a woman,) to any but her 
agent or lawyer. 
4, Notice’through the post-office should be liberally con- 
strued, in a large city where there is such a heterogeneous, 
and so dense a population as in New-Orleans, in which our 
next door neighbor is often a stranger to us; while the love . 
and pleasure of literary correspondence, lead us constantly to 
the post-office for every kind of intelligence. 





J. Seghers, contra, contended, that the notice in this case 
is insufficient. The sufficiency of notice sent by mail, is well 
established, when the person to be charged, resides in a differ- 
ent town or place, from that in which the note was presented 
for payment. But when he resides in the same place, notice 


- must be personal, or left at his residence or place of business ; 


depositing it in the post-office, is insufficient. Bayley on Bills, 
ed. 1826, p. 178, note a. 

2, When the party resides in the place whére payment is 
demanded, notice of the dishonor must be given to him, at 
farthest, on the day following that of protest or dishonor. 
To those who reside elsewhere, it must be sent by the post 


on that or the following post day. 11 Martin, 452. Bayley 


on Bills, 171. 

3. When a party’s residence is unknown, due diligence 
must in general, be used to find it out. Inquiry should be 
made of some of the other parties to the note. Bayley, 180,181. 

2 , 





















10 


Eastgrx Dist. 
June, 1834, 


PRESTON 




















DAYSSON ET ALS, 
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- 4, In this case the. notary did not use due diligence, hor 


_ did he make inquiry as he should have done. 


5. The third section of the act of 1827, does not —_ to 
parties residing in the. same place where the demand and 
dishonor of the bill takes place. It provides that the notary 
shall use all due diligence to obtain the necessary information 
as to residence of the party to be notified, which, in this case, 
he has not done. 7 


Bullard, J. delivered the opinion of the court. 


This suit is brought by the holder of a promissory note, 
against the endorsers; and the plaintiff alleges a regular 
demand of the drawer, protest for non-payment, and due 
notice to the defendant as endorser. The defendant denies 
all the facts in the petition, except her signature, and she 
specially denies having received notice of protest. 

In support of the allegation that the defendant had been 
duly notified of the demand, and non-payment, the plaintiff 
gave in evidence, a notarial protest, in the usual form, with a 
certificate of the notary public thereto annexed, stating the 
manner in which the notices had been given to the other 
parties to the note. After stating in what manner the other 
endorsers had been notified, the notary says, that the defend- 
ant was notified “by depdsiting the one (letter) for veuve 
Daysson in the post-office in this city, directed to her, not 
having been able to find her, after due and diligent inquiry.” 

The effect we are to give to this certificate, as evidence of 
notice, depends on the construction of the act of the legisla- 
ture, of the 13th March, 1827, entitled ‘an act to amend an 
act concerning protests. of bills of exchange, and promissory 
notes,” &c. 

The first section of this act, provides “ that all notaries, or 
persons acting as such, are authorised in their protests of bills 
of exchange, promissory notes or orders, for the payment of 
money, to make mention of the demand made upon the 
d awer, acceptor, or person on whom such order or bill. of 
exchange is drawn or given, and of the manner or circum- 
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stances of such demand, and his certificate added to such Esrsnw Disr. 
protest, tostate the manner in which such notices of protest,to 7%" 1854 _ 
drawers, endorsers, or other persons interested were served or —" 

forwarded,.and whenever they shall have so dotie, a certified narssow sr axs. 
copy of such certificate and protest, shall be evidence of all the aac Acomatling to 


“whenever the residence of any such drawer, acceptor, "<? 


endorser or others, shall be unknown to the notariés or others protests of bil /LA 
acting as such, and whenever, after using all due diligence to — - 4 bf 


obtain the necessary information thereon, the said residence poagy tbr oa 
shall not have been found by said notaries or others, acting as eins 5 Oe 
sidence oO e 


such, then, and in that case, it shall be the duty of such party _ intended 
notary or others acting as such, to put the notices of such poh gn 
protest in the nearest post-office, where such protest was Ss 


an lod, 
made, addressed to such drawer, acceptor, endorsers or others, the notice ta the 


at the place where it shall appear by the face thereof, such fc", hostot 


i i to him at -th 
bill of exchange or promissory note was drawn, and the same Rang Aaaky: 3 


shall be deemed and considered as legal notice of such contract — was 
” made, it isdeem- 
protest. ed equivalent to 


Whatever we may think of thé policy of this act, as an Petsonal notice. 


innovation on commercial usages, we aré bound to give effect stated in the no- 
° 8 . ‘ P P ‘i cate, 
to it, according to its true construction. We think the legis- tee ane a 


lature intended to declare, that whenever the notary certified Fr"\i.. ‘to = 


that after diligent inquiry for the residence of the party - ee - 
intended to be charged by notice, he could not find it, a notice wine anted the 
had been lodged in the nearest post-office, addressed to him, pee _ 


at the place where the contract was made, it should be deetti- post-office, | the 

; i certificate itself 
ed equivalent to personal notice. Of the fact that such must be taken as 
diligence was used, and such notice was deposited in the 424 Jace evi- 


post-oflice, the certificate of the notary must be taken as ,The natweand 
prima facie evidence. The nature and degree of that dili- ligence used by 
gence may be inquired into, and if it should appear that in the resi Brew of 


point of fact, the notary did not use due diligence to obtain wl Hi, . 


ary information, then the presumption arising from to be served, 
the necessary » Pp pt g oll of: 


his official certificate, will yield to the contraty proof. The into, and if in. 


int of fact he 


question, therefore is, whether the evidence offered by the 37,".° peng 


j ili diligence to ob- 
parties, shows a want of diligence on the part of the notary pag wet 


to find the residence of the endorser. sary information 


6A, 


matters therein contained.” The third section provides, that oicjture 
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Easrenx Dist. The notary who was sworn as a witness, deposed, that he 
June, 1854 did not make the inquiries for the domicil of Madame 
rassrox — Daysson himself, nor did he deposit the notice of protest in 
narssen er ats. the post-office. That it was done by a clerk of his. That 
san tionariding Re is regular in sending all notices of protest to the post-office, 
from his official when the persons to whom they are directed, cannot be found 
certificate will a? 
yield to contrary On the day after the protest is made. 
proof. The notary’s clerk, F. B. Vinot, deposed, that he was 
employed to deliver the notices of protest to the different 
endorsers, and did so as stated in the certificate. That he 
made inquiry at the store of the drawer, and at that of the 
other endorsers, for the domicil of Madame Daysson, in order 
to deliver the notice of protest to her, but the persons in the 
house could not tell him where she lived. He reported this 
to Mr. Christy, who directed him to put the letter directed to 
Madame Daysson, into the post-office. On his cross examina- 
tion, the witness stated, that he had no distinct recollection of 
putting this letter into the post-office, for Madame Daysson. 
Mr. Christy being re-examined, says, that he has a distinct 
recollection of giving the written notice of protest of the 
note sued on, along with others, to Vinot, in order to be put 
into the post-office. 

On the other hand, S. Borel, the agent of the defendant, 
testified that the defendant resides in Royal-street, where she 
has lived for eighteen months; that she lived previously in 
Maine-street ; that she does not now keep a store; her hus- 
band formerly kept a store, and died there ; that she had hired 
out the room on the ground floor, and lives in the second 
story. He takes the defendant’s letters out of the post-office 
for her ; he took out the letter No. 1, on the 2d December ; he 
had been at the office the day preceding inquiring for letters 
for the defendant, but there was none for her. .He had no 
knowledge of her receiving any other ‘notice, than that 
received on the 2d December. ; 

The notice in the record, is dated November 26, 1833, and 
Vinot swears that it was put into the post-office on the same 
day. If that be true, it is of no importance at what period 
it reached defendant, provided due diligence had been used to 
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find out her residence, because the statute makes the putting Eastsax Dist, 
of the letter into the office, constructive notice. Thetestimony Jo Ee 
of Borel is altogether negative ; he inquired for letters onthe  ""))"" 
Ist of December and there was none; but it does not appear, ?4™80% #7 ALs. 
that he or any body else had inquired on the preceding days, 

from the 26th November, up to the Ist of December.- This 

does not prove that the letter was not in the office. It may 

have been overlooked by the attendants, or not having been 

called for during the month of November, it may have been 

placed with letters to be advertised. 

The defendant’s counsel relies on the authority of Bales 
on Bills, to show that when it is not known where a party 
lives, due diligence must in general be used, to find him out, 
and inquiry should be made of some of the other parties of 
the bill. Bayley on Bills, 180, 181. 

It is shown in this case, that inquiry was made at the ‘The statute 
domicil of two other parties to this note, for the residence of petty — 
the defendant, without effect. According to that authority, not < ohonge “the 
the diligence used was such as is considered sufficient by the re pata 
commercial law. We are of opinion, that this statute has an age 
not introduced a new rule on this subject, but merely a new to be used, te 

mode of proof of such diligence. We cannot assent to the at uae oe but 
proposition of the defendant’s counsel, that the third section py oof — 
of the act referred to, does not apply to such parties as reside }™ pence. such 
at the same place. The statute.makes no exception, and 
indeed no such exception could have been contemplated, 
because the whole section rests on the hypothesis, that the — 
residence of the party is unknown, and then the notice is 
directed to be given at the place where his obligation was con- 
tracted or rather where the bill was drawn. This note was 
drawn in New-Orleans, and that is presumed to be the 
residence of the parties. ieattintlies. 

When the statute speaks of due diligence, without defin- te "Uiligen of 
ing in what that shall consist, it refers necessarily to the without 
existing rule, according to commercial law or usage. ede g pea 


“ The holder of a bill of exchange,” says Chitty, “is excu- pee ne 


sed for not giving regular notice of its being dishonored to an cording to com- 
mercial law or 


endorser, of whose place of residence he is ignorant, if he usage. 
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Eastznn Dist. use reasonable diligence to discover where the endorsers may 
une, 185) _ be found ;” and Lord Ellenborough observed, “when the — 
*R*y. ‘holder of a bill of exchange does not know where the endors. 
parsson ET ALS. er is to be found, it would be very hard if he lost his remedy, ; 
by not communicating immediate notice of the dishonor of 

the bill, and I think the law lays down no such rigid rule, 

The holder must not allow himself to remain in a state of 

—— emg’ ws passive and contented ignorance, but if he uses reasonable 
sonable _dili- diligence to discover the residence of the endorser, I conceive 
gence to diseo- that notice given as soon as this is discovered, is due notice of 


of the endorser, the dishonor of the bill, within the usage and custom of 
notice given as 

soon as this is merchants.” Chitty on Bills, 276. 

aie over>e at According to our view of the law, and the evidence in the 
dishonor of the case, the endorser is not released from her liability. It is true, 
usage and eus- the holder of the paper ought not to avail himself of the 


to f : : 
in - at ignorance of the notary, as to the residence of the endorsers, 


a mannan but there is no evidence to show that the holder knew where 
ought notto avail i P 
ot ape she resided 


ignorance of the 

pe te - > It is, therefore, ordered, adjudged and decreed, that the 

endorsers. judgment of the District Court be reversed, and that the 
plaintiff recover of the defendant, three hundred and thirty 
dollars and ninety-four cents, with interest at five per cent., 


from the 26th of November, 1833, and costs in both courts. 


MURPHY vs. BEZOUT. 
. APPEAL FROM THE PARISH COURT FOR THE PARISH OF IBERVILLE. 


Where an appeal was taken from a parish in the Fourth Judicial District, 
to the Eastern District of the Supreme Court at New-Orleans, and made 
returnable on the first Monday in January, when there was time to 
have returned it to the November term preceding: on motion of the 
appellee, the appeal was dismissed as being irregularly taken. 
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An agreement of the appellee, endorsed on the record, that the cause be Easrenw Dist. 
postponed to the next term for trial, does not amount toa waiver of his June, 18%. 


exception, to the irregularity of the appeal. 


The plaintiff alleges, that at a public sale by the inspector 
of roads and levees, for the Ninth District, in the parish of 
Iberville, made on the 3d March, 1832, he became the 
lowest bidder of certain works and repairs ordered to be done, 
on thefront of the defendant’s plantation, at twenty-five dollars 
per arpent. ‘That the whole distance was twenty-five arpents, 
which he has repaired according to contract, and amounts to 
the sum of six hundred and twenty-five dollars, which he has 
demanded of the defendant, and which she refuses to pay. 
He prays for an order of seizure and saleof the land of the 
defendant to pay his said claim. 

The defendant pleaded a general denial; and that she 
resided out of the parish ; that she had no notice of the order 
and adjudication of the repairs required, and that the work 
was not performed by the defendant according to law. 

The plaintiff had judgment for the amount of his claim, 
and that the premises which were repaired, be seized and sold 
to satisfy the judgment. 

The defendant prayed an appeal, returnable on the next term 
of the Supreme Court. 

On the 10th September, 1832, the parish judge granted 
the appeal, on the appellant giving bond and security as the 
law required, returnable in the Supreme Court, on the first 
Monday in January next. The transcript was filed with the 
clerk of the Eastern District, at New-Orleans, on the Zth 
January, 1833. 


Labauve, for the plaintiff and appellee, moved to dismiss 
the appeal on the following grounds: 

1. The return day of the appeat was improperly fixed, and 
the appellee was therefore illegally cited in court. He should 
have been cited for the November or December term of the 
court, and not for January term. 


MURPHY 
v8. 
BEZOUT. 
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Eastern Dist. 2. The judge who granted the appeal, failed or omitted to 
June, 1834. fix the amount for which the appeal bond was to have been 
munrax given, as required by law. 


vs. 
BEZOUT. 


Cuvillier, contra. The appellee cannot now move to have 
this appeal dismissed, after having appeared and agreed to 
have the cause fixed for trial, on the first Monday of March 
following the return of the appeal. “ey 

2. The agreement to try the cause at a future day, was a 
waiver of the exception to the return day of the appeal. 

3. If an error was made in fixing the return day of the 
appeal, it is no fault of the appellants. We prayed in our 
petition, that‘the appeal be made returnable on the first term of 
the court. 


Whereansp- 4. The error (if any) was committed by the judge a quo, _ 


was taken 
fom parish who made the appeal returnable on the first Monday in Janu- 
District, to the ary, instead of the last Monday of November. He certifies 


pe yen and gives as a reason for so doing, that similar returns were 
Court at New- made by the district judges for the parish of Iberville, at the 
made retareable suggestion of the members of the bar, in consequence of the 
ya in ico, Supreme Court having fixed the January and March terms for 
when there was 7 ici istri 

time to have re the hearing of appeals, from the Fourth Judicial District. 
turned it to the 

est term Bullard, J. delivered the opinion of the court. 

acai 4 . -d The appellee moves to dismiss this appeal on the ground, 
peal was dis- that it was made returnable at the January term, whereas it 


nt 8 should have been made returnable in November. 


—-. The order of the judge was given on the 10th of September, 


n 
of the appeliee and the next term was that of November last. 
record that the But it is contended by the appellant, that this irregularity 
mars be 'post- has been caused by an appearance in this court, and an agree- 
woe Hynes be ment by the appellee, endorsed on the record, that the case be 
mount to a wai- postponed till March term. The court is of opinion, that 


yer of his exeeP- this floes pot amount to a waiver of his exception to the 


ine of the irregularity. 
It is therefore ordered, that the appeal be dismissed at the 
costs of the appellant. 











to 
en 


ve 


> s 


2 


vw 





OF THE STATE OF LOUISIANA. 


’ GROUNX ET ALs. f. p. c. vs. ABAT’S EXECUTORS. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND GIT} OF 
NEW-ORLEANS, 


Where colored persons have been treated with as free, in a certain transac- 
tion or compromise, their freedom and capacity to enter into such an 
engagement, cannot afterwards be questioned, by the other party, with 
a view of avoiding the contract, on the ground that they were slaves ; 
much less for the purpose of depriving them of the common’ privilege 
of all parties to a contract, i, e. that of contesting its validity, on the 
seore of error and fraud. 

The executor is bound to administer on all the property of a succession 
which is expressly declared in the will by the testator to form a part of 
his estate; even on property claimed by an adverse title, unless inhibited 
by competent authority. . 

Persons claiming as legatees under a will, cannot set up title to property 
under an anterior sale and conveyance, which is expressly declared in the 
will to form a part of the estate of the testator. 

A transaction entered into on the part of minors, duly represented, and 
made according to the forms of law, will cure defects-in a judgment 
which was not conclusive, and against which the minor might otherwise 
be relieved. 

Where the curator ad bona of a minor above the age of puberty, purchased 
property for the use and in the name of his ward, at the sale of his 
father and mother’s estate, and during his minority in an action of par- 

“tition he is charged with his share of the estate thus purchased and 
received, by a judgment of the Probate Court: In an action to set aside 
the purchase, as having been made without his concurrence and consent: 
Held, that he was precluded by the judgment of the Probate Court so 
long as it stood unreversed. 

Where the price of minors’ property has been received by their tutor, and 
placed to their credit on a tableau of distribution of the tutor’s estate, 
which is homologated by a judgment of the Probate Court, and is 
unappealed from, the minors are precluded from setting up title to the 
property itself, so long as the judgment of homologation subsists, showing 
they have received the price. 
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Eastern Dist. 

June, 1834, 
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Eastern Dist. 
* June, 1854. 
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GROUNX ET ALS. 
f. p. ¢. 
vs. 
ABAT’S EX’s, 








CASES IN THE SUPREME COURT 


Transactions have, between the parties, the authority of the thing adjudged; 
and where the parties compromise generally on all differences, the 
titles which are unknown and afterwards discovered, are not cause for 
rescinding the transaction, unless they have been concealed purposely by 
one of the parties. 

And where the renunciation of all claims and demands, in an act of 
‘compromise or transaction, is full and explicit, and no mention is madeof 


a latent title to certain property included in the transaction, but no — 


evidence showing that the title was concealed.on purpose by the party, 
the transaction will not be rescinded, 

Judgments rendered by courts of competent jurisdiction, against minors duly 
and legally represented, so long as they are not reversed or declared to 
be null, have the same force and validity as if the parties were of full 
age. 

In an appeal where security is given merely and expressly for costs, the 
execution of the judgment below is not suspended thereby : it is not a 
suspensive, but merely a devolutive appeal. 

An injunction bond given at the inception of the suit, cannot be cumulated 
with the appeal bond given in the same suit on appeal. 


The present suit commenced by injunction. The record 
shows, that on the 7th January, 1833, the executors of 
Antoine Abat obtained an order of seizure and sale against 
the present plaintiffs, who are the acknowledged natural 
children and heirs of Jean Grounx, deceased, for the sale of a 
house and lot of ground, on the corner of Rampart-street and 
the Bayou road, in virtue of a certain deed of compromise or 
transaction, entered into the 8d October, 1832, between the 
said heirs, represented by their tutor and co-heir, Jean Baptiste 
Grounx, f. m. c., and the executors of Antoine Abat; which 
said house and lot of ground was confirmed to the heirs of 
Grounx for the price of four thousand nine hundred dollars, 
and mortgage retained, with the express provision that if the 
Price, was not paid on the 3lst of December following, the 
property should be seized and sold. 

On the 17th day of January, 1833, the present plaintiffs, 
by their under-tutor, J. Monrose, f. m. c., filed their petition 
and opposition to the order of seizure and ia in which they 
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allege that since the execution of the transaction or compro- Easrzaw Dist. 


mise of the 3d October, 1832, they have learned that the 


June, 1834. 


house and lot of ground in contest was originally their pro- anes. BE Ay 


perty, and belonged to them at that time, in virtue of an act 
of sale passed the 21st January, 1818, by their natural father, 
in which he conveyed said property to their natural mother, 
and in trust for their use and benefit, in consideration of the 
sum and for the price of five thousand dollars, They further 
allege that, being ignorant of said sale and title to said pro- 
perty, their tutor and representative in said transaction was 
induced to accede thereto through error, and bind them for 
the price of four thousand nine hundred dollars as a new 
purchase of said property. They specially charge that this 
title was withheld, and not set forth and made known by the 
executors of Abat, who had charge of their natural father 
and mother’s business at the time of signing the said transac- 
tion; and that the same was executed on the part of these 
plaintiffs through error, on the one hand, and obtained by 
unlawful means on the other. 

1. They pray that they may be declared to be the true and 
lawful owners of the property in contest, in virtue of the act 
of sale dated the 21st January, 1818. 

2. That the said transaction or compromise be declared 
null and void as regards the engagement requiring them to 
pay to Abat’s executor four thousand nine hundred dollars, as 
the price of said property. 

3. That their tutor and co-heir who signed the transaction, 
be prohibited from paying said sum of four thousand nine 
hundred dollars. 

4, That under the articles 303 and 739, No. 6, of the Code 
of Practice, relative to acts obtained by unlawful means, they 
pray for an injunction to stay all proceedings under the order 
of seizure and sale. 

5. That under the articles 739 and 740 of the Code of 
Practice, they pray that their under-tutor, by whom they 
institute this suit, be dispensed with giving security ; and that 
Jean B. Grounx, f. m. c., their tutor, and the executors of 


Abat, be cited to answer their petition; that the transaction 
\ 
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June, 1854. 
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Basrzxx Dist, of the Si of October, 1832, be annulled, and that in the 


mean time all proceedings under the order of seizure and 


———————— 
eneges Weta sale be enjoined. 


Abat’s executors excepted to the form of the plaintiffs’ 
opposition to their order of seizure and sale, as being con- 
trary to the article 738 of the Code of Practice. They deny — 
generally the allegations of the plaintiffs, except the execution 
of the transaction or act of compromise; and deny specially 
that it was made or obtained either in error or by unlawful 
means, which charge is slanderous, and should be struck out. 
They allege, that at the time of the compromise or transaction, 
the pretended deed of sale of the 21st January, 1818, was 
well known to all parties to be a nullity, and was not, there- — 
fore, deemed necessary to be noticed or mentioned; that it 
was null and void, for the following reasons: 

1. As a sale, it was without consideration and a disguised 
donation. 

2. As a donation, it comnmiand conditions contrary to good 
morals. 

3. It was not recorded with the recorder of mortgages. 

4. Asa donation, it exceeded the disposable portion. 

5. The donor subsequently declared in his will that the 
said sale was intended as a mere donation. 

6. The parties to said act of sale, viz: the natural father 
and mother of the plaintiffs, have by a subsequent act, dated 
the 24th February, 1821, acknowledged and declared that 
said sale was feigned and simulated, and that it is hereby 
annulled and avoided. 

7. Because the property claimed by the plaintiffs as minors 
in virtue of said sale, was inventoried and sold by order of the 
Coutt of Probates, as a part of the succession of Jean Grounx, 
deceased, their natural father. 

8. Because in the settlement of said succession, the plaintifis 
received their full share of the price of the very property they 
now seek to recover under the said pretended sale. 

9. Because at the time of executing the act of sale of the 
21st January, 1818, the plaintiffs were slaves, and incapable 
of acquiring property by purchase or donation. 
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J. B. Grounx, tutor of the plaintiffs, appearing adversely, 
answered and prayed, that the deed of transaction be declared 
good and maintained in full force between the contracting 
parties ; and that the executors of Abat make good the title 
to the property in contest, in pursuance of the obligation 
contracted in said transaction. 

He further prayed, that in case said property should nat 
decreed to belong to said minors in virtue of the sale of the 
2ist January, 1818, that Abat’s executors be ordered to pay 
the value thereof to him; and that he be dispensed from 
paying the price as agreed on in said transaction. 

The two causes, viz: the case of the order of seizure and 
sale by Abat’s executors, against the present plaintiffs, was 
consolidated with the present suit, and both tried together. 

The plaintifis were ordered to give security in the sum of 
two thousand dollars, before they could proceed with the 
injunction suit. 

Upon these pleadings and issues, the parties went to trial. 
The plaintiffs relied on the act pf sale of the 21st January, 
1818, by their natural father, of the property in question, in 
which he acknowledges that he sells and conveys the same 
to Marie Adelaide, f. w. ¢., and the mother of the plaintiffs, 
who was present, accepting said sale for her children, who 
were all minors. Grounx, in the same act, acknowledges the 
said minors to be his natural children by the said Adelaide. 

Abat’s executors showed, by parole testimony, that this act 
of sale was well known to both parties at the date of the 
deed of transaction, and that the plaintiffs had been advised 
by counsel that it was.a nullity. They introduced in evidence 
the transaction itself, in which both parties, being duly 
represented, settled and compromised all their difficulties, 
rights and law-suits up to its date, the 3d October, 1832. 
Grounx in his will, which was written in 1819 (also in evi- 
dence), acknowledges the plaintiffs to be his natural children, 
and gives them the right to take the property now in contest 
at its estimated price in the inventory, in lieu of certain 
legacies which he leaves them. In February, 1821, Grounx 
and Adelaide both signed a notarial act, in which they 
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Eastzen Dist. declared the act of 1818, under which the plaintiffs now 


June, 1834. 


claim, simulated, that no price was ever paid or intended to 


cnourx sr ais. be paid, and they cancel it. This act was produced in evi- 


. p- Cc. 
U8. 


ABAT’S EX’s, 


dence. Abat was appointed dative executor of the succession 


of Grounx, after his death in 1823, under the will which 


was established and ordered to be executed. The property 
now in contest was inventoried at five thousand dollars, was 
sold at public sale by the register of wills for four thousand 
nine hundred and fifty dollars, the net proceeds being four 
thousand eight hundred dollars; one half or two thousand 
four hundred dollars, was paid over by the executor to 
Adelaide, the natural tutrix and mother of the plaintiffs, for 
their use and.as their share of their natural father’s estate 
under the will. Adelaide afterwards made a surrender of 
her property, and put her children on her bilan as privileged 
creditors for the sum of two thousand four hundred dollars, 
received from their father’s estate. This sum was also put 
on the tableau of distribution to their credit, which was duly 
homologated by a judgment of the court. The evidence 
further showed that the plaintiffs, or some of them, received 
their portion of this money. 

The parish judge considered the act of sale under which 
the plaintiffs claimed, as a nullity; that it was cancelled by 
the act of the parties afterwards, which rendered it unneces- 
sary to go into an examination of the validity of the trans- 
action or compromise. He gave judgment for the executors 
of Abat, and dissolved the injunction. 

Judgment was signed on the 6th May, 1833. The 
plaintiffs presented their petition, and prayed an appeal to the 
Supreme Court, on their giving security in such sum as the 
court might direct for the costs of the appeal. On the 11th May 
the judge granted the appeal, and required the appellants to 
give security in the sum of one hundred and fifty dollars, 
returnable to the third Monday of the next month. 

On the 20th May, D. Seghers, counsel for Abat’s execu- 
tors, obtained an alias order of seizure and sale against the 
disputed premises, on showing to the court that the judgment 
dissolving the injunction, had been notified to the plaintiffs 
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more than ten days, and that the appeal was only devolutive, Eastenw. Dist: 


security being given for costs only. 


June, 1834, 


Magnin, counsel for the plaintiffs, took a rule on Abat’s a 


executors, to have the above order set aside, on the ground 
that the appeal, having been taken within ten days from 
signing the judgment, was suspensive, especially as the 
plaintiffs had given security in the injunction in the sum of 
two thousand dollars, which bond was still in force. On the 
92d June, judgment was rendered on the rule, maintaining 
the alias order of seizure and sale. From this judgment the 
plaintiffs also appealed, giving security for costs only. 

Magnin, for the plaintiffs. The decision of this case depends 
principally on two questions: 

1. Were minors Grounx free, at the date of the stile of 
January, 1818, to their mother, for their benefit, of the property 
in question; and, secondly, is this sale valid? 


2. The plaintiffs were free, because their mother was : 


emancipated in 1804, long before their birth; they were 
consequently born free, and baptized as free-born. In all 
these proceedings, they are treated as free persons of color. 

' 3. We contend that the act of 1818, whether considered 
as a sale or donation, vested the property in the minors 
Grounx, which none of the subsequent aéts of the parties 
could divest, either in attempting to rescind it as spews or 
revoke it as a donation. 

4, The right to said property being vested in the minors 
Grounx, by said sale, and never being divested, continued to 
be their property at the i the transaction or compromise. 

5. The clause of the deéd of transaction, which stipulates 
that the minors should pay a price for their own property, is not 
binding on them ; because there is error in the motive. It is 
a nullity, and fraudulent asto them. La. Code, 1818, 2418, 
1824, 5, 6, and 1875 and 6. 

* 6. Two judgments have been rendered in this case; ‘the 
second maintaining the alias order of seizure and sale of the 
property in dispute, notwithstanding the appeal taken from 
the first judgment, in the manner directed by law, to make it 


suspensive. 


U8. 
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Easrerx Dist. 7. The court below erred in granting the alias order, until 
June, 1854. the appeal from the first judgment was decided. 
GROUNKX ET ALS. 
— ' D.and J. Seghers, for Abat’s executors and the appellees, 
Anaw’s x's, = 1.. The donation by the late Grounx to his natural children, 
could not exteed the disposable portion, and the value of the 
property thus disposed of, was to be determined at the time 
of the donor’s decease. This has been done. The lot of 
ground now claimed by the natural children of Grounx, was 
inventoried and sold, together with the other property of the 
said Grounx. The proceeds were divided between his sisters 
and his natural children ; and by a final judgment of homolo- 
gation, his natural children, duly represented, have received 
two thousand four hundred dollars, which was their share and 
all they could claim in their father’s estate. This point is 
res judicata with regard to them, because the validity of a 
court of competent jurisdiction, cannot be examined colla- 
terally by the parties thereto, or those who claim under 
them. 

2. The same rule applies likewise to the judgment homolo- 
gating the tableau of distribution of Adelaide Grounx’s 
estate. Abat was her syndic, and the minors Grounx, duly 
represented, were parties to this suit. The said judgment is, 
therefore, res judicata, as to them; and it will be observed 
that among the property she surrendered to her creditors, 
was, first, this very lot which she had bought from Galez, 
who purchased it at the probate sale of the succession of Jean 
Grounx; and, secondly, a family of slaves belonging to her, 
and which Abat bought for her children, viz: for the minors 
Grounx, the present claimants. 

$. The transaction or compromise, to which they were 
parties and duly represented, explains in the most satisfactory 
manner, that the two thousand four hundred dollars, coming 
to the minors Grounx, as their share in their father’s estate 
(it being the amount of the disposable portion), never was 
in Abat’s hands. The said disposable portion was first paid 

_ to their mother and natural tutrix. 
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- 4, When she failed, the said sum was employed by Abat a 
in the acquisition of a family of slaves, which slaves:are _7# 18% 
acknowledged by the above minors, in this very compromise, eee as 


‘to havealways been intheir possession. The said slaves made 


no part of Grounx’s estate, as it has been erroneously asserted, 
but belonged to Adelaide Grounx, the mother of said minors, 
before her failure, and were surrendered by her to her creditors. 

5. The lot of ground now claimed by the minors of Grounx, 
cannot, therefore, be restored to them, since they have received 
from their natural father, all they could claim, viz: the dis- 
posable portion. If the contrary doctrine could prevail, the 
minors Grounx would receive at once the price and the thing ; 
which would lead to an absurdity. 

6. The appellees further contend that, notwithstanding the 
pretended discovery of the pretended deed of sale, which in 
fact was never concealed except by the appellants themselves, 
the transaction or compromise must, nevertheless, prevail, 
under the provisions of the La. Code, art. 3050. 


Fourchy, for J. B. Grounx, tutor to the plaintiffs, urged that 
the motives which induced the execution of the deed of 
transaction, were to avoid a law-suit which was about to be 
commenced against Abat’s executors, for damages sustained 
by the minors Grounx, arising from unfaithfulness in Abat’s 
different stations of attorney in fact of Grounx, as dative 
executor of Grounx’s estate, as syndic of Adelaide’s creditors, 
and as syndic of the creditors of Rosileitte Pradere, who was 
indebted to the estate of Grounx. 


Preston, for the plaintiffs, and in reply. 

1. The plaintiffs made opposition to the seizure and sale 
obtained by Abat’s executors, on the ground that the land 
belonged to them by a sale from Jean Grounx, their father, 
to their mother, Marie Adelaide, for them, by a deed dated 


“the 21st of January, 1818. Some of the records show 29th, 


instead of 21st; but this is an error. They base their 
opposition upon art. 2418 of the La. Code. 
2. To their opposition it is seriously urged, that they were 
slaves on the 21st January, 1818, and therefore incapable of 
, 4 2 
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Eastzex Drsr. acquiring property from their father, Jean Grounx. If they 
June, 1834. were slaves in 1818, they are go still, as no subsequent act of 
enounx ET ats. emancipation has been produced. 


f. p.c. 
ve. 


$3. The executors of Abat are estopped from making this a 


anaT’s EX’. defence, because if the plaintiffs are slaves, incapable of 


making opposition to legal process, they are equally inca- 
pable of being proceeded against. If by reason of their 
slavery in 1818, they could not acquire property, their con- 
dition has not been altered soas to contract an obligation 
in 1832. 

4. Again, there is no proof that they are slaves. An act 
of emancipation of their mother is produced ; but neither the 
mother nor her children were parties to it, and are not, 
therefore, proved by the act to have been slaves. 

5. The minors Grounx, being the children of Jean Grounx, 
were enfranchised by the mere act of treating them’ as 
freemen without any formality whatsoever. 4 Partida, tit. 
22, law 2. Institutes, book 1, tit. 5, 1. 1. ' 

6. The act of the 21st of January, 1818, is a sale of the 
property in question to the minors Grounx. Civil Code, 263, 
art. 21. 5 Martin, N. S. 633. This sale has never been 
annulled by suit as fraudulent, and could be annulled only by 
creditors. La. Code, 1973, 1988. But there were no creditors, 
The suit to annul it, moreover, is prescribed. Ibid. 1989. 

7. This act was not a disguised donation, because it has 
not been proved to be such: it has not been attacked as such; 
it could only be attacked by forced heirs. La. Code, art. 2419 

8. If the act of the 21st of January, 1818, transferred the 
property to the minors Grounx, the sale to them of the same 
property by the transaction is null, and the price not 
recoverable. La. Code, art. 2418. 

9. There was no transaction on the act of 1818, for it was 
either not exhibited at all, or was regarded by the family 
meeting asa nullity. If it was not exhibited at all, or being 
exhibited was treated as a nullity, the transaction was made 
as to it, entirely in error; and is not, therefore, binding upon 
the minors Grounx. La. Code, arts. 1818, 1819, 1835. 








= ww 





OF THE STATE OF LOUISIANA. 


10. If the property was transferred to the minors Grounx, 
by the act of 1818, they have never been divested of it, and 
could not be by the acts of Grounx or Adelaide afterwar 

11. It is said, finally, that the children of Jean Grounx 
have lost their recourse upon this property, by sharing its 
proceeds as his testamentary heirs; that they cannot have 
the price and the thing. They were not testamentary heirs; 
but only legatees of one-half of his estate. Their legacy 
cannot be reduced on account of debts, and can only be 
reduced by an action in behalf of the forced heirs, La. 
Code, 1491. 

12. By the settlement of Grounx’s succession, their mother 
ismade to receipt to Abat, as dative executor, for two thousand 
four hundred dollars; and by Abat’s account, as syndic of 
her creditors, nearly the same sum is brought in as a privilege 
credit in favor of the children. But, by the compromise, it is 
seen that the two thousand four hundred dollars had never 
been paid, and the executors transfer in payment of that sum 
a family of slaves. 


J. Seghers, for appellees, in conclusion. 

1. The second judgment appealed from, and maintaining 
the execution of the order of seizure andsale, notwithstanding 
the appeal, is correct, because security is only given for costs, 
The appeal is not suspensive. 

2. All the facts we have alleged, as actual owners of the 
lot in question, when we conveyed it to to the plaintiffs by 
the act of compromise, are to be found in the record. The 
appellees are subrogated to the right of the forced heirs of 
Grounx, who have received the price. They are in fact the 
assignees of those heirs. 

$. Asto the family of negroes mentioned, there is neither 
proof nor allegation on record of the pretended ownership 
of the late J. B. Grounx. There is, on the contrary, evidence 
of the slaves having been the property of Adelaide; for it 
appears those slaves were surrendered by her to her creditors; 
and on this point, the judgment of homologation of the 
tableau of distribution is res judicata against the appellants. 
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CASES IN THE SUPREME COURT 


Bullard, J. delivered the opinion of the Court. 
The controversy in this case, grows out of a transaction 


@ROUNX ET Als. or compromise, entered into between the minors Grounx, 


natural colored children of Jean Grounx, deceased, and the 
testamentary executors of Antoine Abat. This compromise, 
made in pursuance of the advice of family meetings, on both 
sides, recites that Antoine Abat, having been in his life-time, 
successively, the attorney in fact of their natural father, 
dative executor of his last will, syndic of the creditors of their 
natural mother, Marie Adelaide, a f. w. c., and finally syndic 
of the creditors of Rosiliette Pradere, a debtor of their father ; 
and difficulties having arisen on the part of the said natural 
children, touching the manner in which Abat had performed 
these different successive duties, and a law-suit, being about 
to be instituted by them, against said Abat, in his life-time, a 
projet of a transaction had been drawn up, in order to termi. 
nate amicably, the differences existing between them, by 
which projet Abat was to retrocede to them certain property, 
and slaves, which had been the property of their father. 
Before this projet had ripened into a contract, by the final 
consent of the parties, Abat died. His executors then came 
forward, and with the advice of a family meeting, finally 
concluded the transaction on the $d of October, 1832. It is 
therein “stipulated, that the minors renounce every kind of 
reclamation, which they might have against the succession 
of Abat, on whatever account it may be, and particularly on 
account of any want of formality or other, whatever, in the 
acts of the different administrations above mentioned. The 
executors, on their part, transfer to the minors, a family of 
slaves, and a certain lot, and the improvements thereon, 
situated at the corner of the Bayou Road and Rampart-street, 
The price of the slaves, is declared to be the sum of two 
thousand four hundred dollars, due to the said heirs of Grounx, 
by privilege according to the tableau of distribution made by 
Abat, as syndic of the creditors of Marie Adelaide, their 
mother, for the share of those children, in the estate of their 
father, as appears by the executor’s account of his administra- 
tion of that estate, which sum remaining in the hands of 
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Abat, he had employed it in purchasing for them, the said 
family of slaves. They give a full and final acquittance and 
discharge of the sum thus due to them. The price of the 
property on the Bayou Road and Rampart-street, is declared 
to be four thousand nine hundred dollars, payable in Decem- 
ber following, and secured by mortgage. The parties finally 
declare, that in consideration of this transaction, they remain 
mutually released, from all demands and claims whatever, on 
whatever account they may be. 

The price of the lot of ground, not being paid when it fell 
due, the executors of Abat obtained an order of seizure and 
sale, and the minors Grounx, represented by their under tutor, 
made opposition, and obtained an injunction, on the grounds, 
that the lot and appurtenances were, at the time of the trans- 
action, already their own property, by virtue of a sale, made 
by their natural father to them, on the 21st of January, 1818, 
passed before a notary public ; that there was, therefore, error 
in the transaction, as they could not purchase, what was 
already their own, and that no mention is made in the trans- 
action of the deed above recited. They conclude by a prayer 
that the property may be deemed to belong to them, in virtue 
of the act of sale of the 2¥%st January, 1818, and that their 
tutor may be ordered, not to pay tothe executors of Abat, any 
part of the price, and that the transaction may be declared 
null, so far as it relatés to the sale of the aforesaid lot of land. 

In their answer to this petition, the executors of Abat 
admit the transaction, but deny that it was entered into in 
error, or procured by unlawful means. They aver, that the 
act of the 21st January, 1818, was well known to all parties, 
at the time the transaction took place, to be a perfect nullity. 
They set out several grounds, on which they aver it is null and 
void. 1st. That it wanted consideration, and was evidently 
a disguised donation. 2d. As a donation it contained condi- 
tions contrary to good morals. 3d. It was not recorded with 
the recorder of Mortgages. 4th. That it exceeded the 
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disposable portion of the donor’s estate. 5th. That it was 


afterwards acknowledged’and declared‘ by the donor, to be 
amere donation in his testament of the 5th October, 1819. 
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Eustznx Dist. 6th. Because the natural father and mother, afterwards in 
June, 1834. 1821, by notarial act, declared said act to be feigned and 
Pe simulated, and they expressly annulled and revoked it. 7th, — 
4° Because the same property was afterwards inventoried, and E 
AMATI. gold by the Court of Probates, as a part of the succession of | 
their natural father. 8th. Because in the settlement of said 4 
succession, the minors received their shares, of the price for < 
which the property now claimed, was sold ; and 9th. Because 
the said minors were slaves, at the time of the pretended 
purchase and incapable of contracting. : 
The act of sale or donation, out of which this controversy _ 
has arisen, is in substance as follows. Grounx, the natural a 
father of the plaintiffs, acknowledges that he sells and 
conveys to Marie Adelaide, f. w. c. present and accepting as 
purchaser for her children by name, all minors under the age 
of puberty, the lot of land in question, for the price of five 
thousand dollars, whigh he acknowledges he has received out 
of the view of the notary and witnesses, renouncing the 
exception of non numeratad pecunid. He acknowledges that 
the children are his natural children, by the said Adelaide. 
The usufruct of the property, is expressly reserved to Adelaide 
during her natural life, but it is stipulated, that at her decease, 
the property shall pass, of right to the said minors, to be by 
them holden jointly, or to be divided in equal] portions among 
all the children of Adelaide, who shall have been duly 
acknowledged by ‘the vendor, at the time of his death. 
Two questions are presented by the pleadings for the consi- 
deration of the Court. Ist. Did the minors Grounx, acquire 
a title tothe lot of land, by the contract above recited ? and 2d. 
If so,has their title been divested by the sale of it, which was 
provoked by Abat, as a part of their father’s estate, by their 
claiming and receiving a part of the price, as testamentary 
heirs, in virtue of a judicial decree, and finally by the 
transaction in question ? 
Where colored We leave out of view, altogether, the question which is 
sore ye raised, touching the liberty of these minors. Having treated 
asfree in a cer- with them as free, the representatives of Abat could. not 


tain transaction A : é i . 
or compromise, he received to question their capacity, with a view of 








3st 

























OF THE STATE OF LOUISIANA. 


avoiding the contract, as relates to the succession, much less Easrzan Dist. 

| forthe purpose of depriving them of the common privilege une, 1854. 

a of all parties to a contract, that of noner n its validity, on cnounx xr ats. 

the ground of error or fraud. a 

The view which the Court has taken of the second ques- anars HP's, 

tion, renders it unnecessary to decide, what rights were - aes 
acquired by the minors, in virtue of the act of January, 1818. ytd, 

Assuming, that on the death of their mother, they would —_.,, after- 

have been entitled to the property as purchasers, or as donees, tioned by ware o- 

of their natural father, we come at once to the principal ques- view of Srolding 

tion in the cause, have they lost those rights by their own the contract, on 

acts or consent, or are they precluded from enforcing them ell ty a 

by any judgment of a Court of competent jurisdiétion, which Much lessfor he 

as to them, in relation to this property, has the authority of —— a 

the thing adjudged ? "\ vilege of all par- 

4 In 1821, Grounx, and Marie Adelaide, went before a Seotanoeunet 

ut : _ notary and declared that the act above referred to, was a dity oh the Saas 

“a simulation ; that no price was paid, and that the vendor of error and 

a s never intended to divest himself of his title, and they formally — 

se a annul and cancel the contract. It is hardly necessary to 

le ie state so plain a proposition, as that the title acquired by the 

» 7 minors, could not legally be divested, by such an act alone. 

7 4 Their mother had the capacity to acquire for her children, but 

&¢ | she was incapable of annulling their title, by her mere consent. = 

¥ 4 In the course of. the same year, Grounx made his last will 

4 and testament, which after his death, in 1823, was ordered 

: = to be executed by the Court of Probates. By this will, he 

acknowledges these same natural children by Adelaide, and 

declares, that, in order to provide for them the means of sub- 

sistence, according to the dictates of humanity, he bequeaths 

to them a moiety of all the property, moveable and immovea- 

ble, which he shall leave at his death, in case his two sisters, 

whom he institutes as his heirs, or either of them should 

survive him ; but in the: contrary case, he gives them three- 

fourths, and in either case, he gives his natural children the 

right of taking, if they think proper, at the estimated value, 

stated in the inventory, the lot with the house and other 

buildings and appurtenances, belonging to him, situated at the 
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P| appointed dative executor. The lot above mentioned, ‘was 
anat’s x's. estimated in the inventory at-five thousand dollars, and'was 
sold at public sale, by the Register of Wills, for the sum‘of 
four thousand nine hundred and fifty dollars. According to 
the tableau, filed by the executors, the net proceeds ofthe 
estate amounted to four thousand eight hundred dollars, of 
which one-half appears to have been paid over to Marie Ade- 
laide, as tutrix of their minor children, and the other half to 
the instituted heirs. The tutrix consented to the final homo- 
logation of the account, and the account of the executors was 
finally approved and homologated, by a judgment of the 

Probate Court, “ as consented to by all parties concerned.” & 
This is one of the administrations, the irregularities or 
informalities of which it was the object of the transaction 
between these parties to cure. What were those irregulari- 
ties and nullities, as relate to the minor legatees, and of 
which they had a right to complain? There ‘occur to us, 
from an examination of the record only four: ist. That the 
executor caused the lot in question to be inventoried, as a 
part of the estate, and disfegarded their title by the deed of 
1818, of which he had knowledge. 2d. That they had a 
right to take the property at its estimated value, in part or in 
lieu of their legacy, by universal title. 3d. That it was sold 
for less than its appraised value, and 4th. That the homolo- 
‘gation of his account, was procured by the consent of their 

The executoris tutrix, and not pronounced contradictorily with them. 

= 2° simi- It is a sufficient answer to the first, that it was the duty of 
property of a sue- the executor to maintain the will, and as the lot in question 
expressly. de- WaS expressly declared by the testator, to form a part of his 
pea pera estate, the executors could not avoid administering upon it as 
form a part of such, unless inhibited by competent authority. 2d. and 3d. 
his estate; “<7 How could the minors’complain that the property had been 
claimed id, un Sold, and they deprived of the privilege of retaining it, on 
less inhibited by account of their legacy at its appraised value? The very 


fore. ““ right to retain it under the will, implies necessarily, that the 





June, 1894. property now in controversy. The executors named in'the 
choos era Will, declined to aveept the charge, and Antoine Abat, way 
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property belonged to the estate, and not to themselves. It is Eastern Dist. 
difficult to conceive, how they could claim, as legatees under Jn, 1854. 
the will, without giving up their own pretensions, to the cnounx sr ats. 
property, by an anterior conveyance. The intentionof the ~ = 
testator clearly was, to give them the disposable portion of 4#478 ’s- 


his property, including, as a part of it, the lot of land and Rage ome 


buildings, at the corner of the Bayou Road and Rampart- Sousa 


street. They cannot, at the same time, take their legacy and ey ae 
repudiate the will. Their tutrix acknowledges, that she had and conveyance, 
received for her children, the sum of two thousand four j*ichisexprete: 
hundred dollars, one-half of the net proceeds of the estate, will to form 
including the price of the lot in question. But it is objected of the testator. 
Athly, that the judgment of the Probate Court, approving , 

3 : A transaction 
the executor’s account, was rendered by consent of parties. entered into on 


Admitting that this judgment was not conclusive ; that the per Rag po 


minors might have been relieved against it, it is clearly provi- Presented, and 
. 7 r made aceordin 
ded for by the transaction. If the expression used inthe trans- to the forms of 
action; De quelque défaut de formalité ow autre, que ce soit dans cates saales 
les actes de ses différentes administrations,” do not comprehend ™e*t which was 


roert not conclusive, 

all the above enumerated acts or omissions, we are at a loss t6 and _ against 

which the minor 

know to what they do apply. might otherwise 

But we come next to examine the administration of Abat, as >* Hered. 

syndic of thecreditors of Marie Adelaide, the mother and tutrix 
of the plaintiffs. After she had received her children’s share in 
their father’s estate, she made a cessio bonorum. Among her 


creditors, she enumerates her children, represented by Nicolas 


_ Monrose, as curator ad lites for one of them, and under tutor 


for the rest, for two thousand four hundred dollars, for their 
inheritance in the succession of their father, by tacit mort- 
gage, from the 22d May, 1824. The under tutor and one of 
the minors, personally assisted by his curator ad lites, appear- 
ed before the notary at the meeting of the creditors, swore to 
their claim as above described, and voted for syndic. A 
tableau of distribution was afterwards filed by Abat, as syndic, 
a rule taken on the creditors, to show cause why it should not 
be homologated, and finally no cause having been shown, was 
homologated by judgment of the District Court. This judg- 
ment appears on the face of it, to be binding on all the parties. 
5 ; 








34 CASES IN THE SUPREME COURT 


Kastrrn Distr. The claim by the minors was necessarily composed, in part, 
June, 1834. of the price of the property, to which they now set up title, 
erounx et ats. and which had been received by their tutrix from the execu. 
fp ‘tor of their father’s will. It rests on the hypothesis, that the 


anaT’s EX’s. Jot remained the property of their father, that it was disposed 


tor ad bona of a of by his will ; that they acquiesced in the will and its execu- 


ont jh en tion, by receiving their legacy, representing one-half of the 
purchased pro- the estate in money; and it appears to the Court, wholly - 


rty for the use , ; : ; rear : 
ridin the name inconsistent with the pretensions of the plaintiffs to claim 


of ac ie eh, the lot in controversy. 


en Beh _ In the case of Martin vs. Martin’s heirs, et als., the plaintiff 
during his mi- Was a minor over the age of puberty. His curator, ad bona, 


=o) partition Without his concurrence, purchased real estate and slaves, at 
a 2 oe the sale of his father and mother’s estate in his name, on 
the estate thus account of his share in the estate. During his minority, in 


urchased and . eas ° . 
feevived, by a @N action of partition, in which he was represented by a cura- 


judgment of the tor ad lites, he was by judgment of the Probate Court, 


In an action to charged with his share of the estate thus received by his 


set aside the pur- : 
chase as haven curator ad bona. He afterwards sued to set aside the 


been made with- purchase, as having been made without his concurrence and 


rence and con- consent. But this Court held that he was precluded by the 


sent: Hfeld, that . - 
renee: Bev judgment of the Probate Court, so long as that judgment 


. the jaggment stood unreversed. 5 Martin, N. S. 165. 


Court so long as = That case is strongly analogous to this, and we think the 
it stood unre- ed 


versed. same principle will apply. While the judgment of homologa- 


Where the price tion subsists, showing that they had received the price of the 

of minors’ pro- & A p 
rty has been i i i 

i ar property in question, as a part of their father’s estate, the 

tutor, and placed minors are precluded from setting up a title to it as their own. 


paper eng 8 This is indeed a much stronger case than the one quoted, 
= pal because in that case, the Probate Court would have been 
which is homo- without jurisdiction to decide on the authority of the curator 


in = OF 2 ad bona, to purchase for his ward, if that question had been 
Pr pate ppealed Drought directly before it, and in this the District Court having 
from, the mi- general jurisdiction, was competent, in whatever shape the 


are re: e 
viuded from eet. question may have been presented. 


ting up title to ° . ‘ : 
ye Be ee ie Thus far we have examined this question, in a great 
self so long as measure independently of the transaction or compromise, we 


he judgement o a 2 ‘ ? 
homollogation have considered the rights of the parties in relation to the 
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property, mainly according to the evidence relating to the Easteas Disr. 
different administrations of Abat, sanctioned by judicial 7" '8*- 


authority. We have looked at it, as if no such transaction mae 
. pc. 


~ existed, and this suit had been brought directly for the proper- ve 


i . ABAT’S EX’s. 
ty, under the title of January, 1818. Let us examine how |) seve 


the matter stands under the compromise, and whether such they have receiv- 
error has been shown, as will vitiate the contract. tae ty) 
Transactions 


Transactions according to the Code, have, between the have between 
parties, a force equal to the authority of the thing adjudged, poll cage oe 
and when the parties have compromised, generally on all thing adjudged. 

los ’ ‘ nd where the 
differences which they might have had with one another, the parties compro- 


titles which they know nothing of, and which were afterwards ™'* , er 


discovered, are not a cause of rescinding the transaction, rences, the ti- 
les which are 


unless they have been kept concealed on purpose, by the act nar es and af- 
of one of the parties. La. Code, arts. 3045 and 3050. erate, See 


The renunciation of all claims and demands in this act of ce for re- 
seindin the 


compromise, is as general as words could well make it, and transaction, un- 
thete is no evidence that the latent title of 1818, was conceal- jer “oZeenied 
ed on purpose, by the executors of Abat. It has been said, eee 
that it was not taken into view at all. Admit that it was not. Ana where the 
Still it is certain, that the parties had in view, the administra- 'runciation | of 


tion of Abat, as executér of Grounx, and as syndic of the demands in an 
creditors of Marie Adelaide, and it must have been known to auras ‘teane- 


both parties, that the property now claimed, had been sold pare dn and 
by the executor, as a part of the estate. There is one clause in precme teh oc 
the transaction, not a little remarkable, and which seems to cau guage 5 


us conclusive. The price of the slaves conveyed by the exe- inclided hn the 

cutors of Abat, is declared to be two thousand four hundred "° . evidence 

dollars, “ due by privilege to said minors Gr Sai) Sar Ses coe 
; y p g minors Grounx, according to title was con- 

the tableau of distribution, deposited in the District Court, we ‘eum 

by Mr. Abat, as syndic of the creditors of Marie Adelaide. ‘Y> the transsc- 

for the share coming to said heirs, in the succession of their aan ns 

father, as appears by the account of said succession, rendered 

by Mr. Abat, before the Court of Probates, which sum had 

been received by said Marie Adelaide Grounx, in her capacity 

of tutrix, according to her receipt in the Court of Probates,” 

They go on to admit, that this sum had been employed in 


the purchase of the family of slaves, and they give a full 
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Easrenx Dist. and final acquittance. This sum formed in part the price of 
June, 1834 the property now claimed, and after recovering the price, they 


GROUNX ET als. cannot claim the thing, 


; ae Judgments rendered by Courts of competent jurisdiction, 


Po ®x’s- against minors, duly and legally represented, so long as they 
dere oan are not reversed or declared to be null, have the same force 
of competent ju and validity as if the parties were both of full age. In the 
, veel i pene case before the Court, the judgment homologating the tableau 
represented, so in the concurso of Marie Adelaide, and that approving the 


long as they re account rendered by Abat as executor of Grounx, rest on the 


declared to be hypothesis, that the property in dispute, formed a part of the 
null, have the z R 
same foree and succession of Grounx, of which one-half was bequeathed to 
panies as if the the plaintiffs, and it was adjudged, that they should receive 
wl age. one-half of the price in lieu of their legacy. The subse- 
In an appeal quent transaction adopted the same hypothesis, confirms the 
where security former judgments, cures all the irregularities and nullities in 
and expressly for the administration of the estate, and has, as to all those 
costs, the execu- 


tion of the judg- Matters, the authority in itself of the thing adjudged. 
ment below is Upon the question, whether this appeal should be consider- 
not suspended ‘ . ° 
thereby. It is ed as suspensive, or merely devolutive, we agree with the 
7 merely ade. judge & quo, that security having been given, merely and 
volutive appeal. expressly for costs, the execution ofhe judgment below, was 
An injunetion Ot suspended by the appeal. The injunction bond, given at. 
bond given at the inception of the suit, cannot be cumulated with the appeal 
e inception of sting s 8 
the suit, cannot bond. The conditions of the two bonds, are essentially dif- 
a igure ferent. The security on the injunction bond, is not bound for 
bond ever, 2 any part of the judgment to be rendered on the appeal, 
e same suit on ° ae 
appeal. except for damages ; he is liable only for such damages as 


the party may have sustained, if it should appear that the 
injunction was wrongfully obtained. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court, be affirmed with costs. 
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VIDAL’S HEIRS US. DUPLANTIER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The Spanish law required as an indispensable solemnity to the validity of Weersnw Disr. 
a testament or will, that it should be signed by the testator and witnesses, August, 1834. 


or by some one of the witnesses for him or them at least, ymnan') GENS 


‘The principle has been settled, that according to the Spanish law it is not, y..wrien. 
absolutely necessary for the validity of a testament or will, that all the 
required solemnities should appear on the face of the testament. itself; 
but that some apparent defects may be cured or supplied by proof, 
when the instrument was offered for probate. 

Ina petitory action, when the plaintiffs fail to show title in themselves, it 
will not be deemed necessary to inquire into the validity of the proceed- 
ings in pursuance of which the property was sold to the defendant.. 

This is a petitory action. The plaintiffs, Caroline and 

Maria, f. p.‘c., the natural daughters of Nicolas Maria Vidal, 

late auditor of war, &c. in the province of Louisiana ; state 
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Western Dist. that their ancestor died at Pensacola in 1806, and that in his 
August, 1834. last will and testament he instituted them, with two other 
vinaw’s Hers natural children, who are not now known to exist, his univer. 
purtanrizr. sal heirs. That at his death the testator was owner and 

proprietor of five tracts of land lying principally in East Baton 
Rouge, amounting together to sixteen thousand arpents, 
which was granted to one J. B. Labatut by the Spanish gov- 
ernment, in the year 1803 or 4; and by him conveyed to 
their ancestor. They further state, that; Fergus Duplantier, 
of the Parish of East Baton Rouge, hath unlawfully taken 
possession of the titles to said land, and @gmtinues to withhold 
them from the petitioners, who are entitled to them in the 
absence of other legatees. They allege the value of said 
land titles, to be at least sixteen thousand dollars, and that 
they have amicably demanded them from the defendant, who 
refuses to deliver them: They pray judgment for the delivery 
of said titles to them, or their value in damages, as alleged, 
and costs. 

The plaintiffs propounded two interrogatories to be 
answered by the defendant:' —_ 

First, Have you or not, the Spanish grant for sixteen 
thousand arpents tu J. B. Labatut, as described in the petition ? 

Second, What is the date of said grant ? 

The defendant answered: First, “I am in possession of a 
Spanish grant of sixteen thousand arpents, in five different 
tracts, &c., as described in the petition, which was issued by 
Juan Ventura Morales, Spanish Intendant, to J. B. Labatut. 
[Tam the legal and bona fide owner of said titles by regular chain 
of transfer, having paid the price thereof.” ] 

Second, “The said grant bears date the 20th January, 
1804.” 

The words in italics and brackets, in the first answer, were 
objected to by the plaintiffs’ counsel as uncalled for, and 
stricken out by the court. 

The defendant, in his answer to the merits, pleaded a 
general denial ; and denied specially that the plaintiffs were 
heirs of Vidal, or entitled to any legal right under his will : 
He further states he is the legal owner of the tracts of land 
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claimed by the plaintiffs; having purchased them for thésum Wesrzan Disr. 
of. six thousand dollars from one Perrin, through his author- 4ugust, 1854. 
ised agent, by act sous seing privé, bearing date the 9th May, vivaz’s uzms 
1811. Perrin acquired said property by adjudication to him, ,up:aerimn. 
on the 27th June, 1808, by Carlos Grandpré, Governor of the 
district of Baton Rouge, under a decree of the Spanish tribu- 
nal at Pensacola, for a debt of four thousand dollars, secured 
by mortgage, due by the estate of Vidal. He alleges he has 
been in the actual possession ofa considerable portion of 
the land, ever since his purchase, and instituted suit for the 
remainder, when the plaintiffs failed to intervene therein, 
or assert any right thereto. He pleads’ the prescription 
of twenty years, and prays that the plaintifls’ demand be 
rejected, and that he be dismissed with his costs. 
The facts of the case show, that Nicolas Maria Vidal was 
auditor of war under the colonial government of Louisiana, 
when Gayoso was governor, and resided in New-Orleans. In 
1798 he made his will by notarial act, before Pedro Pedesclaux, 
notary public, and three persons named as witnesses, but 
does not sign himself. In this will the plaintiffs are recog- 
nised, with two others, as the natural children of the testator, 
by a colored woman. Vidal left New-Orleans about the 
time of the change of government in 1803, and resided 
in Pensacola, where he died in 1806. The grants of land in 
controversy, were made by Morales the 20th January, 1804, 
to J. B. Labatut ; and the sale from the latter to Vidal, was 
dated the 25th February, 1804. In June, 1827, the plaintiffs 
presented a petition to the probate judge of East Baton 
Rouge, in which they claim the possession of the estate 
of Vidal under the will, and pray to be recognised as univer- 
sal legatees; that an inventory be made of the sixteen 
thousand arpents of land, and all the other property of Vidal’s 
estate. A decree was rendered, in accordance with the 
prayer of the petitioners, contradictorily with an ‘attorney 
appointed to represent the absent heirs. An authentic copy 
of the will was annexed to this petition, and made a part 
of the proceedings. 
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The introduction of the will in evidence, was opposed 
by the defendant, on the ground that it had not been admit. 
ted to probate, and was never ordered to be executed ; and 
that it was null and void, not being made according to law. 

The defendant offered in evidence, the proces verbal 
of the sale of the land in controversy, by Grandpré, upon 
which he relies as the foundation of his title. The decree 
ordering this sale, is dated the 6th May, 1808, and signed 
by the civil and. military commandant of Pensacola and 
West Florida. It annuls a previous sale, made under a 
former order of the same tribunal, and orders a new one, 


It is stated in the decree, that the sale is ordered for the | 


purpose of paying a mortgage creditor of the said estate, 


The decree and proceedings, of the Spanish tribunal at re 
Pensacola, are only recited in the proces verbal of the ~ 


sale made by Grandpré, which is alone in evidence. The 
plaintiffs’ counsel objected to the admissibility of this docu. 
ment: First, because it purports on its face, to be the copy of 
a copy, and is not the best evidence the case admits: Second, 
that it is not legal evidence of a decree recited in it, for 
the sale of the lands: Third, that it does not correspond with 
the allegations of the answer, which fefers to an original 
decree, for the sale of the land in contest: Fourth, it is not a 
full copy of the proceedings, but only an extract from the 
mortuary proceedings in the case of Vidal. The court over- 
ruled the objections, and admitted this document in evidence, 
to which decision of the judge, the plaintiffs’ counsel excepted. 

The adjudication of the land to Perrin, by governor 
Grandpré, is dated the 27th June, 1808. On the 9th of May, 
1811, Perrin by his attorney in fact, sold and conveyed 
the premises to the present defendant. 

The district judge was of opinion, the will was not proper- 
ly admitted to probate; and that the defendant acquired 
a good title, under the decree and sale by the Spanish authori- 
ties, of the premises in contest. Judgment was rendered in 
favor of the defendant. The plaintiffs appealed. 
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Turner, for the plaintiffs. mE 

J. The title to the property sued for, ie clearly ane (0 caeusmmbaiaaee 
be in the plaintiffs, by the will of Vidal. 

2. The defendant has shown no legal title whatever. His 
deed of sale by the agent of Perrin, cannot avail him. 

$. This instrument is an act under private signature, ‘pf 
recorded at a time not suspicious, ‘but after the institu 
of this suit, which tends to render it suspicious. | 

‘4, The power of attorney from Perrin to his agent, did not 
authorise the sale to the defendant. ! 

5. The defendant, nor those under whom he claims, have 
ever had a title ; the forms of law, have never been complied 
with. The property belonged to minors. The pretended 
adjudication has none of the requisites or formalities to divest 
minors of their title. 

6. The document given in evidence by the defendant, 
should have been rejected, or if received, it was evidence only 
of the sale, and not of any judgment authorising the sale ; nor 
of a family meeting with the previous formalities which the 
law requires, in order to divest minors of their title to property. 

. "1. The price of adjudication has never been paid. The 
jud gment could only, in the worst view for the plaintiffs, have 
been one of non suit. 


R. A. MN. Ogden, for defendant. 
- The plaintiffs have failed to establish any rights as heirs 
of Vidal. The heirship is specially denied? and the will 
under which they claim, having never been admitted to 
probate, is null and void. ‘They can derive no right from it. 

2. The proceedings instituted in 1827, in the Probate 
Court, do not furnish evidence of probate of the will. ‘They 
were irregular, and not done in the manner poitited out by 
law, and can produce no effect. Civil Code, p. 242 art. 158. Ib. 
244, art, 162. La. Code, art. 1637, 1571. 3 Marti, N.S. 
473. Ib. 458. 

3. The plaintiffs cannot claim as the testamentary heirs of 
Vidal, because being natural children, they should have 
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Wesrzex Dist. alleged and proven, that Vidal left neither descendants: nor 
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ascendants. Civil Law of Spain, p.114. 12 Martin, 390. 

4. The defendant by his answers to interrogatories pro- 
pounded to him by plaintiffs, established his right to the title 
papers sued for. The part of the answer objected to, was 
improperly stricken from the record. 11 Martin, 217. 

5: The defendant has made out a perfect title. The order 
of the Spanish tribunal at Pensacola, decreeing the sale of 
the land, was rendered by a competent authority, and cannot 
now be inquired into. It is a domestic and not a foreign 
judgment, and the proceedings on which it is found, are not 
required to be shown. 1 Martin, N.S. 165. 4 Martin, 301. 
1b. 311. Ib. 157. 

6. The copies of the originals, which were deposited in the 
office of the governor at Baton Rouge, were properly received, _ 
in evidence. 7 Peters, 6. Ib. '714, 16, 17 and 24. Civil Law 


af Spain, 328, 


Pichot, for the plaintiffs, and in conclusion. 


1. The petitioners are testamentary heirs of Vidal, and his 
succession was acquired to them from the moment of his 
death. See La. Code, art. 934. 

2. Their being sent in possession of the sixteen thousand 
arpents of land, by judgment of the Court of Probates for East 
Baton Rouge, is legal, and its validity cannot be collaterally 
impugned before a District Court. See Civil Code, art. 78. 
6 La. Reports, J. P. Dupré vs. Widow C. Reggio et als. 

$. At the time of the death of Vidal, the petitioners were 
minors, and could be dispossessed of their rights, but by a 
strict compliance with the formalities required by the Spanish 
law:-a tutor ought to have been appointed to them. See 
6 Partidas, t. 16, 1. 12. 

He could not sell their property, except for a valid cause, 
which was to be mentioned in the deed. 6 Partidas, t. 16, 1.18. 
For example, for debts; and in that case, the landed property 
was to be sold at public auction, in a delay of thirty days 
from the first notice, and the deed of. sale was to be made in 
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conformity to law 60, t 18, p. 3; which was not-done in Wzsrzrx Dist. 


this case. 


4. The adjudication made to Sabin Perrin, of whom Fergus vanas'y means 
Duplantier is the vendee or ayant-cause, is radically null and iin 


void ; Ist. Because the property sold on a writ of seizure and 
sale, ought, according to the Spanish law, have been. sold 
after three publications and three public notifications of auc- _ 
tion, which, for immoveable property, must take place every | 
nine days, so that there be a delay of thirty days; in this 
case, but eighteen days elapsed, See Febrero, part. 2, 1,.3, 
ch. 2, §3, p. $83, n. 136, 168. 

2d. Because the other formalities prescribed by law, have 
not been complied with. See Febrero, part. 2,1. 3, ch. 2, §3, 
p- 404, n. 168,,169. 

3d. Because the deed of adjudication is not made in con- 


_formity to law. See Febrero, part. 2, 1. 3, ch. 2, § finalp. 540, 


n. 415. 

4th. Because the adjudication le not seem approved in 
conformity to law. See Febrero, part. 2, 1. 3, ch. 2, § final, 
ne 416, 417. 

5th. Because, had even the preceding formalities been 
complied with, still the adjudication would; be null, because 
the bond and security which were to form the completion of 
the sale, have never been furnished, and it has, consequently, 
never been perfect. 

Thé argument drawn from prescription, cannot be legally 
made use of by the defendant. He never had actual posses- 
sion ; legal possession, based ona title under private signature, 
can be opposed to third parties, but from the day of the registry 
in the office of a notary public. See Civil Code, art..2242. . 

The deed under which the defendant claims, was recorded 
only in March, 1834. 


Bullard, J., deliveredgghe opinion of the Court,. 

The plaintiffs allege, that they are the instituted heirs of 
Nicolas Maria Vidal, and sue to recover the title papers: of 
certain tracts of land, amounting in all to sixteen thousand 
arpents, which they aver, the defendant unlawfully withholds 
from them. 
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Wesrsry Dist. - The defendant specially denies, that the plaintiffy are the — 
August, 1854- children and heirs of Vidal, under whom they claim, or that | . 
vipar’s ums they are entitled to any: tights as such, by testament or other- 

puruavrme wise. He further sets up title to the land, under a judicial 

sale, made by Grandpré, military and political governor of 

Baton Rouge; under authority derived from Don Vicente  ~ 
Folch y Juan, governor of West Florida, in the course of he 
administration of the estate of Vidal. 

The plaintiffs, in support of their pretensions, gave in evis 
dence a document, purporting to be the testament of Vidal) 
dated in 1798 ; and an order or judgment of the Court of 
Probates, for the parish of East Baton Rouge, that the petition- 
ers be- recognised as. universal legatees of Vidal, for the 
sixteen thousand arpents of land, bequeathed by the will, and 
authorising them to exercise all the rights of ownership to 
the-same. ‘The judgment was rendered on the 27th of July, 
1827, in a proceeding to which it is not pretended the present 
defendant was a party. 

As the plaintiffs claim only as natural colored children 
and instituted heirs, and do not pretend to be the heirs at lawy 
our first inquiry is in relation to the testament, which forms 
the basis of their pretensions. On a careful examination of | 
the copy in the record, certified by a notary public, it does not 
appear to have been signed either by the testator. or the 
witness whose names are mentioned in the body of it, 
The certificate of the notary, before whom the tesfiment 
purports to have been made, is in the following words: 
< Yo, el escribano, doy fé, conozco al seior Ortogante, que esté 4 
al parecer en su entero juicio, memoria y entendimiento natural, y 
lo firmé, siendo testigos el setior don Gilberto Leonardo, contador 
interino de exto. y real hacienda; don José Maria de la Barba, 
ministro interventor ; y don José Maria de Penta. Ante mi, 
Pedro Pedesclaux, not. piblico.” 

It is not so clear from the copy, wither the words, used be 
lo firmé, Lsigned it, or lo frmé, he signed it ; nor does it appear 
material, in as much as the signature of the testator does not 
appear, nor that of either of the witnesses. 
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The Spanish law required as an indispensable solemnity, WzsrzuxDisr. 
that the testament ‘should’ be ‘signed by the testator and 4usmé 180% 


witnesses, or by some one of the witnesses for him or them at — 


feast. Febrero, part. 1, chap. 2, sec. 1, Nos. 10 and 12. auvuawrres. 
This Court recognised on one occasion, the principle, that The Spanish 
according to the Spanish law, it was not absolutely necessary on tltipaths 


forthe validity of a testament, that all the required solemni- are rest . ee 


ties should appear on the face of the testamentitself, That tament or will, 


there may be cases, in which some apparent defects might be Sie. nnd e 


cured, and supplied by proof, when the testament should be be testator and wit- 


b 
offered for proof before the proper tribunal, we do not question. one of the wit- 
nesses for him or 


But in this case, “it does not appear that the testament was them at least. 
ever recognised as such by judicial authority, and ordered tobe 
executed. The proceedings had before the Court of Probates, },, be bocneenien 
for the parish of East Baton Rouge, more than twenty years i Spenieh to 
after the death of the testator, does not purport to be a probate it is notabeolute- 
of the will, and an order for its execution. No notice is be validity of = 
taken of the executors appointed. The supposed will directs (seunnt or wil 
the residue of the estate, if any thing should remain to be inhe- eed ciel 
rited, to be delivered in equal portions to four natural colored nae ag fase 
children, of whom the plaintiffs are two. It appoints J. B. stun es 
Labatut and Christoval de Armas, testamentafy executors, that some appa- 
with full authority to take possession of the whole property, tpt poet 
and pay the debts of the testator; and the period of execu- Piet by = 


torship is prolonged sing the regular period for that pene 


rpose. 

The plaintiffs having failed to show any title’ in themselves, Pe, a iy 
it is unnecessary to inquire into the validity of the:procedings the plaintiffs fail 
of the Spanish tribunal, in pursuance of whichthe land:was {omen 2 
sold as the property of the deceased Vidal ; for it is clear that comin be 


if the plaintiffs do not take under the will, they-are ‘without ry to inquire in- 


rights in as much as they are not the heirs at law. he bens | ngs 


which the 
It is, therefore, ordered, adjudged and decreed, that the perty was 
judgment of the District Court, be affirmed with costs. the defendant. 
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CASES IN THE SUPREME COURT 


Western Dist. 


SMITH v8. CORCORAN ET ALS. 


THEREOF PRESIDING, 


Without an assessment of a state tax, the officer has no warrant oF authority thors 


to sell non-residents’ land therefor, and which is indispensable to — 
out a valid title under a collector’s sale for taxes. 


The recitals in the treasurer’s deed to land sold for taxes, is no sensei 
_ it was legally assessed, as the fact of assessment was not within his 


cognizance. 
If, in case of eviction of part of the thing, the sale is not cancelled, the 


value of the evicted part only is to be reimbursed, according to its 
estimate, proportionably to the total price of the sale. 


Evidence, offered to prove the identity of a tract of land, and to correct 


errors in its description, is properly rejected as superfluous, when its 


identity is admitted in the pleadings. 


Under the prayer for general relief, suited to the nature and justice ofthe 
case, the Supreme Court will render such judgment as would be given 


in a new suit, to avoid circuity of actions. 


When there is no evidence of damages having been westained, none can be 


recovered against a warrantor. 


This is action of jactitation and slander of title to 
land, commenced by Peter Smith, residing in the state of 
Mississippi, against the defendant, residing in the parish of 
East Feliciana. 


The plaintiff alleges, he is the owner, and in the actual : 


possession of a tract of four hundred arpents of land, lying in 
the parish of East Feliciana; and that a certain Timothy H. 
Corcoran pretends to be the owner, and sets up a false and 
clamorous report of his title to said land, and injures and 
slanders the title of petitioner to his damage three thousand 
dollars; that said Corcoran has been amicably requested to 
desist from injuring and slandering the title of petitioner, but 
still persists in and continues it; wherefore, he prays, that 
Corcoran’s title be decreed insufficient, and that he be per- 
petually enjoined from claiming title to said land, and from 
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slandering that of the petitioner, and condemned to pay all Wrsrenx Disr. 


damages and costs. 


—————— SES 
The defendant excepts to the action, because the plaintiff stm 
js not in possession, and that the prayer of the petition conconan eri! 


ought to require the person setting up title, to bring suit for 
the recovery of the fand, or be for ever eeetce —_ setting 
up any right or title to it. 

2. That plaintiff alleges he is in possession, as owner of 
the land, and does not show he has been evicted. 

$. Because there is not sufficient cause alleged to maintain 
a possessory action, or an action of slander of title. 

’ Onthe merits, the defendant pleaded a general denial; and 
alleges he is the owner of the tract in contest, containing six 
hundred and forty acres, which he purchased from one James 
Mooney, residing in New-Orleans, by authentic act, duly 
recorded, for the sum of four thousand dollars, and that he 
possesses by a good title and in good faith; and that, in case 
he is evicted, said Mooney is bound in warranty to defend 
his title, and calls him in warranty, and prays for the same 


judgment against his warrantor that may be rendered against 


him; for four thousand dollars, the price which he paid, and 
for one thousand dollars in damages and costs. 

Mooney appeared by his counsel, and answered to the call 
in warranty. He made the same exceptions to the original 
action as his vendee, and pleaded a general denial to the 
merits; alleged title in Corcoran, and that he purchased the 
land by a complete title and for a bona fide consideration, and 
so possessed it, until he transferred it-to his vendee in like 
good faith. He prays to be allowed one thousand dollars i in 
damages and his costs. 

The plaintiff exhibited a complete title to four hundred 
arpents, being the land in controversy, in a deed from John 
Foster and wife, dated 19th July, 1821. The defendant 
exhibited his deed from Mooney, dated 16th August, 1830, 
for six hundred and forty arpents, which was admitted to 
embrace the land in controversy, for “which he gave four 
thousand dollars. Mooney exhibited the deed of the state 
treasurer to him, dated March 29th, 1828, by which he pur- 
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Westzrx Dist. chased this same tract of six hundred and forty arpents ata 
lugust, 1854. sale for the state taxes, for the sum of ten dollars. . The state 
suira. _— treasurer and public printer for 1828, proved that this land | 
concona rare Was returned by the sheriff or collector of taxes for East 
Feliciana, as non-residents’ lands, with the state taxes due 
on it;-that it was regularly advertised im the public papers 
according to law, and adjudicated to Mooney, for the sum of 
ten dollars. ‘The treasurer’s deed recited these facts, but 
there was no proof of the assessment of this tract of land for 
the taxes; the assessment rolls were not produced in 
evidence. 

The jury returned a general verdict for the plaintiff, and in 
favor of the defendant against the warrantor for four thousand 
dollars, together with three hundred dollars damages. The — 
wartantor moved the court for a new trial, which was over- { 





ruled. By consent entered of record, this was considered as” 
a petitory action. Judgment was rendered, decreeing to the 
plaintiff four hundred arpents of the land claimed, and 
restoring him to quiet possession ; and that Mooney pay to 
the defendant four thousand dollars, the price paid by the 
latter, and three. hundred dollars in damages and costs. — 
Mooney, the warrantor, appealed. 


Turner, for the plaintiff. 

lt. There is noerror in the judgment against the weeavanstet. 
The treasurer was not authorised to sell the land in contest 
in the month of March, 1828, or at any other time. See 
Session Acts 1828, p. 190, §2. 

2. The advertisements were not legally made. Ibid. 

3. The recitals in the deed are not proof against the 
plaintiff; they are not similar to a sheriff’s return on a feri 
facias. 8& Martin, N. S. 657. 

4. There is no assessment of the taxes shown, which is 
indispensable to the validity of a sale for taxes. 6 Martin, 
NV. 8. 347. 

5. The return of the.taxes due by non-residents, made by 
the deputy sheriff of East Feliciana, is not an official act. 
The sheriff’s return by a deputy, does not afford proof that the 
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plaintiff was a defaulter for taxes. Session Acts 1817, p. 174, Wasrens Dist. 


§10 and 11. 


Lobdell and Hennen, for the warrantor. 

1. The verdict and judgment thereon is erroneous, as being 
against law authorising the sale of the land for taxes, and 
against the evidence, which shows it was legally sold. The 
verdict should have been for the defendant. La. Code, verbo 
Auction Sales, Acts 1828, p. 30. 2 Moreav’s Dig. 445 to 498. 
5 Martin, 698, 221. 12 Ib. 534. 1 Ib, Ns 8.179. 1b. 564. 
3 Ib. N. S.'705. 4 Ib. N. 8. 456. 

2. The judgment between Corcoran and Mooney is erro- 
néous, because the eviction extends to but four hundred 
arpents; and the quantity sold to defendant was six hundred 
and forty arpents, of which he has possession, leaving two 
hundred and forty arpents undisturbed. But the judgment 
decrees the return of the whole purchase money, when only a 
portion of the land is lost. The sum recovered cannot exceed 
the proportion it bore to the quantity of land recovered: as 
six hundred and forty is to four thousand dollars, so is four 
hundred to the true sum to be paid. 

3. The warrantor was improperly required to pay three 
hundred dollars in damages, when the evidence does not 
show any were sustained by defendant. 


Bullard, J., delivered the opinion of the court. 

This is a petitory action, in which the plaintiff sets up title 
to a tract of land, of four hundred arpents, in possession of the 
defendant Corcoran, who cites Mooney as his wartantor. 

The plaintiff exhibits as his title, a complete grant from the 
Spanish government to Maria Kelsey, and a conveyance from 
the grantee to him. 

The defendants hold, under a sale by the state treasurer for 
state taxes, alleged to be due by the plaintiff, a non-resident. 
The tract was sold as containing six hundred and forty 
arpents, bought in by Mooney, and by him conveyed toCorco- 
ran, for the price of four thousand dollars. 
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Wasrtrx og As between the plaintiff and the original defendant, the 
Pm acl eee only question relates to the validity of the alienation for taxes 
sora _ by the state treasurer. 
concoranzrats Without considering sundry bills of exception, taken on the 
Without anas- trial, our attention is drawn to one point, on which the case 


sessment of 


state tax, the of- must turn. No assessment of a state tax is shown; and this 
= ent court has already decided, that an assessment is indispensable 
to sell non-resi- to make out a valid title, under a collector’s sale for taxes, 
—, a Without it, the officer has no warrant or authority to sell 
pensabletomake Vancarrow vs. Weathersbee, 6 Martin, N. S. 347. 


out a valid tile Even supposing that the recitalsin the treasurer’s deed, 


— sale for ought to be taken as true,so far as they relate to what he did, 


The recitals in OF WAS Within his knowledge, as contended by the counsel for 
- treasurer’s the defendant, the fact of the assessment was not of his cog- 
eed toland sold", ; ; 
for taxes, are not nizance, nor could he know that the list returned to him, con- 


bs tl formed to the assessment rolls. The rolls are of public record, 

sed,as the fact of in the parish where the land is assessed, and may easily be 

not within his produced or accounted for. The fact that this sale was made 

— by the treasurer, and not by the parish collector, does not 
alter the principle. As relates to the taxes due by non-resi- 
dents, both the sheriff and the treasurer are collectors; the 
latter only, in failure of the sheriff to collect, and when 
it becomes necessary to resort to coercive measures. 

The judgment in favor of the plaintiff, appears to the court, 
supported by the law and evidence. As between the defend- 
ant Corcoran and his warrantor, it is contended that it ought 
to be reversed, because it is erroneous in decreeing Mooney to 
pay back the whole price, when his vendee is only evicted of 
a part of the land, and in awarding damages against him, 
when none were proved to have been sustained ; and that the 

If, in ease of warrantor sold and warranted a tract of six hundred and 
Jas hinaae forty arpents; and his vendee in this suit, is evicted of four 
sale is not can- hundred arpents only. 


celled, the value 


of the onal “If in case of eviction of a part of the thing, the sale is not 
Pe nbured, ac- cancelled, the value of the evicted part is to be reimbursed to 


— oe the buyer, according to its estimate, proportionably to the total 
tionably to the price of the sale.” La. Code, art. 2490. 
f the P 


total price 0! 
sale. 
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But it is insisted, that this case ought to be remanded for Wxsrzan Disr. 
trial, before another jury, because evidence was rejected by -43w6 1894: | 
the court to the prejudice of the warrantor; and ourattention § smrra 
js drawn to a bill of exceptions, taken by him. It-appears, conconanxrats 
that his counsel offered witnesses, and other evidence, to  fEyidence, of- 
prove that Peter Smith had but one tract of land, in the fred, t. prove 


ee : the identity of a 
Parish of East Feliciana, in 1824; and further, to prove the tract of land, and 


true boundary of Smith’s land, and to explain errors in jn its Redline’ 
the description of boundaries, in the deed to Corcoran. The %0™ Ss Propeny 


evidence was rejected by the court. We think the court did —- a 
not err. If the evidence was offered, to prove the identity of mitiel fa the 
the land sold for taxes, with that claimed in this suit, it was Ple*dims* 
wholly superfluous, because that identity is admitted by 
the pleadings. If the object was to prove any thing against, 
or beyond the contents of the act, it was inadmissible. 

All the parties admit, that the tract of land sued for, is the 
same that was sold for taxes, and afterwards conveyed by 
Mooney to Corcoran, as a tract of six hundred and forty 
arpents. Although the eviction, technically speaking, may 
be only partial, yet here seems to be a total failure of title, on 
the part of the warrantor, shown by himself, for the whole 
amount. 

This has seemed to the court, a case for the application of 
that provision of the code, which authorises the buyer to 
demand the rescission of the contract, when the part evicted is 
so considerable, that it is not to be presumed he would have 
bought, without the part evicted. La. Code, art 2487. 

The only difficulty which has occurred to us, was a doubt 
whether the pleadings would justify such a judgment. On 
examining the record we find, that Corcoran in his answer, 
prays that Mooney may be cited in warranty ; and in case the Under the pray- 
plaintiff should recover the land, that he may be condemned ple yl 
to refund the purchase money and damages; and he ane = 
concludes, by praying “for all such further and other relief, as ‘case, the Su- 
the nature of the case requires, and your honor shall be PMP age om 
pleased to decree.” This is in the nature of an original suit, Judgment Ra 
and the most general prayer for relief. If we were to reduce ina new suit, to 


the amount recovered against the warrantor, to twenty-five —e 
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Wesreax Dist, hundred dollars, proportionably to the part evicted, we should 
August, 1834. reserve to the buyer, his right to have the sale cancelled in 
vixcent another suit, according to the provisions of the code. Under 
micnsz, the prayer for general relief, suited to the nature and justice 
of the case, we think ourselves authorised to render such 
a judgment, as would be rendered in a new suit, and to ayoid 

a eircuity of actions. 
a The record furnishes us with no evidence of damages 


damages we having been sustained, and none can therefore be recoyered 
been sustained, - 

none can be re- Against the warrantor, La, Code, art. 2482. 

covered against ; 

a warrantor. 


It is, therefore, erdered, adjudged and decreed, that the 
judgment of the: District Court be reversed, and proceeding 
here to give such judgment, as ought in our opinion to haye 
been rendered below, it is further ordered, adjudged and 
decreed, that the plaintiff recover, and be put in possession of 
the tract of land, described in his pitition, with costs. And 
it is further adjudged and decreed, that the defendant Corco- 
ran, recover of his warrantor, James Mooney, the sum of four 
thousand dollars, together with all the costs of this suit, in the 
District Court, that the sale of Mooney to Corcoran, of 
the land in controversy, be cancelled and annulled, and that 
the appellee Corcoran, pay the costs of the appeal, 


VINCENT vs. MICHEL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A right of servitude which rests solely on the acquiescence of the plaintiff, 
in the burden imposed on his property, by suffering, without complaint, 
the drip from the defendant’s house to fall on his lot or grounds for ten 
years and upwards, is acquired by prescription. 
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Where the possession or. continuation of the servitude of right of drip,from Wesrenw Disr. 
the eaves of A’s house on the lot of B, is proven to have existed more ~#ugust, 1854. 
SS 


than ten years, B is barred from bringing his action of damages, or to 

abate it as a nuisance, against A, 

An alteration, within the time allowed to acquire a servitude by preserip- 
tion, which is made in the eave of the roof of the house ef A, and which 
had a tendency to lighten the burden of the seryitude, is not considered 
as an interruption, so as to prevent prescription from running. 

This is an action commenced against the defendant, to 
compel him to abate a certain nuisance, and for damages 
sustained by the plaintiff, in consequence of its continuation. 

The plaintiff states, that the lot of defendant is adjoining 
his, in the town of Baton Rouge, on which the former has 
erected his kitchen, so that the water falls from the roof into 


-his lot, and runs on his house and kitchen, thereby causing 


great decay, injury and damages, by dampness and unhealthi- 
ness; and that the defendant has also erected a necessary, 
immediately adjoining the residence of the plaintiff, which 
nuisances occasion him great disquietude, and damage to the 
amount of three hundred and fifty dollars. He further 
alleges, that the defendant has been amicably requested to 
remove said nuisances, but'has refused and failed to do so. 
He prays judgment for his damages, and that the defendant 
be condemned to remove his buildings, so as to prevent the 
drip therefrom from falling on his premises; and to abate the 
nuisance. 

The defendant pleaded a general denial. He averred that 
the plaintiff, by planting pickets at each end of his kitchen, 
on defendant’s lot, had prevented the water from running off, 
and which caused injury to his houses by decay, &c. That 
the plaintiff prevented his workmen from making repairs on his 
own premises, by reason of all of which injuries, he has sus- 
tained damage to the amount of five hundred dollars; for~- 
which he prays judgment in reconvention, &c. 

This suit was instituted in May, 1833. The plaintiff 
alleges, that he had been disturbed and disquieted in the 
enjoyment of his residence by defendant, who, since the 2d 
March, 1830, had erected the nuisances complained of. 


VINCENT 
ve. 
MICHEL. 
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Western Dist. The evidence showed, that the water had continued to run 
Jlugust, 1834- from the eaves of the defendant’s house on to the lot and 
vixcent premises of the plaintiff for a number of years: about ten or 
micuz, twelve years, the witness stated. But a short time before 
suit, the defendant had altered the roof and eaves of his 
house, so as to throw the water in some manner different 

from what it had previously done. 

The defendant, on the trial, interposed the plea of the 
prescription of one and ten years against the plaintiff’s 
demand and right of action. 

The cause was, on these pleadings and the evidence 
adduced by the parties, submitted to a jury, who returned a 
verdict “‘for the defendant by prescription.” After an unsuccess- 
ful attempt on the part of the plaintiff, to obtain a new trial, 
judgment was rendered in conformity to the verdict, from 
which the plaintiff appealed. 


Brunot, for the plaintiff, contended, that the finding of the 
jury by prescription, is contradicted by the acts of the.de- 
fendant, in which, it is admitted, he had no title to the 
servitude of drip, or, if he even had, that he had renounced 
it, by causing the roof of his house to be sawed off. La. Code, 
3486. 

2. The servitude of drip cannot be acquired, and title 
claimed to it by prescription. La. Code, 694, 707. 

3. A servitude, if acquired, may be lost by a tacit admission 
of right. La. Code, '779. 

4. This could and should set aside a verdict, when it is not 
supported by the evidence. 1 La. Reports, 174. 2 Ibid. 396. 
3 Ibid. 353, 361. 


R. & A. N. Ogden, contra. 


Aright of sere “Mathews, J., delivered the opinion of the court. 

— “aie os This is an action for damages, and to cause the defendant 
of the’ plainti, to abate certain nuisances, of which the plaintiff complains 
in al a as interrupting him in the quiet and comfortable possession 
im on his 

me onl by suf- and enjoyment of his property. There was judgment for the 
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defendant in the court below, founded on a verdict of a jury Wezsrenw Drsr. 
to which the cause had been submitted, and the plaintiff -4vsu, 1854. 


appealed. VINCENT 


The case involves a right of servitude, as claimed by the —srenzz, 


defendant. The parties are separate owners of urban pro- fering, without 


perty, situated in the town of Baton Rouge, adjoining. The grpt <— 


servitude claimed, is a right of drip from the house of the fendent's’ house 
appellee on the lot of the appellant. rel ten for 

The verdict of the jury in favor of the former, is based on wards, is sequir~ 
prescription. The record affords proof of the water having ¢1,°Y Presrip- 
flowed from the roof of the defendant’s house, on the land of 


the plaintiff, for ten or twelve years previous to the institution ,Wh<re the por 


of the present action, in the same manner in which it did at tinuation of the 
P servitude ofright 
that period. of drip from the 


In the present case, no written evidence of title is shown ON house, on the lot 


the part of the appellee, by which he claims the servitude in of B. is proven 


question. His right of servitude rests solely on the acquies- more than ten 


cence of the plaintiff in the burden imposed on his property, pay So po 


by suffering for ten years and upwards, without complaint, ins his _ al 
the drip from the defendant’s house to fall on his lot. abate itas a nuis- 


The 761st article of the Louisiana Code provides, that ance, against A. 


“continuous and apparent servitudes may be acquired by An alteration, 
‘ ° ‘ ° within the time 
title or by a possession of ten years, if the parties be present, allowed to ac- 
and twenty years if absent,” A possession or continuation agg 37m 
of the servitude claimed in the present instance, is proven to which is made 


; hha in th f th 
have existed more than ten years before this suit was brought. roof of the house 


We are, therefore, of opinion, that the verdict of the jury is Sat cada 


supported by the evidence of the case, as no interruption to to i = 
the possession of this servitude is shown on the part of the servitude, is not 
plaintiff: for, we do not consider the alteration made in the seca = 
eave of the roof of the house of the appellee, which had a ** ‘0 prevent 
. ° rescription 
tendency to lighten the burden of the servitude, as an from running. 


interruption. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 







































Western Dist. 


August, 1834. 
GREENFIELD 


MANNING ET ALS, 





CASES IN THE SUPREME COURT 


GREENFIELD 0§. MANNING AND WIFE, ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. 


The appellee may ask for an amendment of his judgment, on the day 
preceding the hearing of the case, or at any time before it is called for 
trial. The circumstance of the hearing and trial coming on soon after- 
wards, without opposition, cannot deprive the appellee of his right to 
the amendment, asked for in due time. 

The allowance made by the jury to the defendants, for their improvements, 
show they were considered as possessors in good faith ; and consequently 
the plaintiff is not entitled to the fruits and revenues of the land. 

When on an attentive examination of the evidence, it does not warrant the 
court to interfere with the verdict, the case will not be remanded. 

This is a petitory action, in which the plaintiff; who 
resides in the State of Mississippi, sues to recover a tract 
of one thousand and twenty-five arpents of land, lying 
in the parish of East Baton Rouge, in the possession of one 
Sarah Roach, since married to the defendant; James 
Manning. The plaintiff shows that she purchased the land 
in controversy, of one Jesse Roach, brother of her then 
husband, Benjamin Roach, by public act passed before the 
parish judge of East Baton Rouge, dated the 25th March, 
1816, with her own money, as she alleges, for the sum of 
three thousand dollars ; she further alleges, that the defen- 
dants have been in possession six years, and that the rents 
are worth three hundred dollars per annum, amounting to 
eighteen hundred dollars, for which she prays judgment, and 
for the possession of the land with all its improvements, and 
that she be declared to have the true title thereto : 

The defendants pleaded a general denial, and that the 
plaintiff's title was fraudulent and simulated, that the vendor 
had no right to the premises, at the time of the sale; they 
plead title in themselves, and prescription, being in possession. 

In a supplemental answer, the defendants plead lesion, 
that it was sold by the brother of defendant’s wife, for 














OF THE STATE OF LOUISIANA. 


87 


less than one-half its real value; that they possess the land Wesrenw Dist. 


in good faith, and have made improvements ‘thereon, worth uss 1994. 


five thousand dollars, which they pray to be allowed, in casé cnmnmnds 
of eviction; and that the sale of plaintiff be cancelled wevsrye wt ax8 


as being made in fraud and lesion ; and that in case the sale 
be sustained, they pray to be decreed to be the absolute 
owners of one-half of the land. 

After the issye made up between the original parties, one 
Charles M‘Micken, a citizen of Pennsylvania, intervened and 
claimed,,four hundred and ten arpents of the disputed 
premises, in virtue of a Spanish requette, dated in 1798, and 
an order of survey, dated New-Orleans, January 2d, 1799, 
signed by Manuel Gayoso de Lemos, then governor general 


- of Louisiana, and granted to one William Colenian; that 


Coleman sold to the intervenor by private act, in the state of 
Mississippi, dated in 1814. He prays to be permitted to 
intervene, and declared to be the legal owner of said’ fotr 
hundred and ten arpents, and be put in possession thereof. 

- The defendanis pleaded a general denial to the petition in 
intervention ; set up title and possession, and rely upon the 
prescription of ten years, &c. 


Upon these issues the parties went to trial. The jury, 
after hearing all the evidence, returned the following verdict :. 


“we of the jury, find a verdict for the plaintiff, for one 
thousand and twenty-five arpents of land ; and two thousand 
dollars to the defendants, for the improvements.” 

After an unsuccessful attempt to obtain a new trial, 
the defendants appealed from the an scta confirming the 
verdict. 

The appeal was granted, February 2d, 1833, returnable to 
the Supreme Court, sitting at Baton Rouge, the first Monday 
in August following. The sheriff returned, that-he served 
the citation of appeal on the appellee, the 8th January, 1833, 
by delivering a copy of the petition and citation of appeal, to 
the attorney of the appellee, she residing out of the state. 

The defendants and appellants failed to bring up the 
appeal ; and now, at the August term, 1834, the appellee 
filed a eee of the record of appeal, and insisted on a trial. 
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Western Dist. They had previously served a notice, in February, 1834, on 


August, 1834. the appellants, notifying them that the appeal would be 


acmagenne brought up by them. 
MANNING ET ALS 


Lawrence and Morgan, for the plaintiff and appellee, 
contended, that the appellants having failed to bring up and 
file in this court, the record of appeal must be considered 
as having abandoned the appeal, and cannot complain of any 
part of the judgment, which may be affirmed or modified, at 
the instance of the appellee. C. Pr. 588, 590, 592. 

2. The appellee prays, that the judgment decreeing 
the land in controversy, to belong to the plaintiff, may be 
affirmed with costs; that the part of the judgment, which 
awards the value of the improvements to the defendants, 


be reversed, the evidence showing the defendants were pos- 


sessors in bad faith. 1 Marlin, N. S. 405. 8 Martin, 
N. S. 608. . 

3. The appellee is entitled to fruits from the institution 
of suit, and the time of making the demand on the 
defendants. 8 Martin, N. S. 608. 


A. N. Ogden, contra, suggested that as there was no appeal 
filed by the appellants, that it must be considered as aban- 
doned by them. That the plaintiffand appellee, can only bring 
up the record, at the lapse of three days from*the return day, 


and have the judgment affirmed, in order to take out execu- | 


tion. But in this case, more than a year having expired since 
the return day of the appeal, and the record not having been 
brought up by the appellants, must be considered as abandon- 
ed. There is in fact, no appeal. He also contended, there 
was no service of citation on the appellee, and he could not 
voluntarily come into court without it. 


Martin, J., delivered the opinion of the court. 

This is a petitory action. The defendants are appellants 
from the judgment, which decrees the land in contest, to 
belong to the plaintiff. The citation of appeal was served on 
the latter, who has brought up the transcript ofthe record, the 
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defendants and appellants having neglected to file it. He Wzsrzax Dur. 
prays for an amendment of the judgment, in that part of it, -4usus 1854. 
which allows the defendants the value of their improvements, enxsxrisup 
and asks this court to declare him entitled to the fruits xavxme zr als 
and rents of the land, and that the case may be remanded to The ee 
ascertain their value. : i mdi 
The defendants contended, that the prayer for the amend- an ae pe 
ment of the judgment ought to be disregarded, as it was filed po hearing 
on the day preceding the hearing of the cause, and conse- any foun tole 
quently, not three days before the day fixed for the trial. . 2 a 2 


, ; ; 
The case was not fixed for trial on any particular day. On oo son 


_the first day of the present term, the court informed the bar coming on soon 


that it would; on the following day, hear such cases. which oS aie 


might be ready to be submitted, and take up, on the next day cannot deprive 


: 3 th lee of 
thereafter, the causes in the order in which they stood on the his right to the 
docket, and so continue through, until all the cases were a ~—— 


i ; whi time. 
called and disposed of ; which was assented to by the bar. a ieee 


As the amendment was asked for, at a time when the case made by the ju- 


was not yet set down for trial on any particular day, the Ft. ‘for defen- 


appellee was in time. The circumstance of the hearing and ot aie oom 


trial of the case, coming on soon afterwards without any considered as 
opposition, cannot deprive him of his right to the amendment, Poca ‘faith; and 
asked for in due time. consequently the 
° : intiff is not 

On the merits, the allowance made by the jury to the entitled to the 
defendants, for their improvements, show they were. consi- wt’ nd T°" 


dered as possessors in good faith. We have attentively When on an 


i i ti i- 
examined the evidence, and it does not appear to us, that any nation of the ev- 
part of it would justify our interference with the verdict. a 

cate 
It is, therefore, ordered, adjudged and decreed, that the the case will ro 
be remanded, 


judgment of the District Court be affirmed, with costs. 
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Wesrery Dist. 


August, 1834. 
SS 


MORGAN 
vs, 
HIS CREDITORS. 


CASES IN THE SUPREME COURT 


MORGAN 8. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE’ 
OF THE EIGHTH PRESIDING. 


The acceptance of a surrender of property of an insolvent debter, by the 
judge, vests all the debtor’s rights in the creditors, which cannot be 
divested or set aside, unless by proceedings of a single creditor, had 
contradictorily with the mass of the creditors. 

Until a syndic is appointed, either by the court or the creditors, no motion 
or suit to dismiss the petition of the insolvent, can be made or tried. 
The plaintiff filed his petition and schedule, on the 11th 

day of September, 1832, and prayed for a surrender and 

discharge, under the insolvent laws. He put on his bilan a 

single credit of ten dollars; placed upwards of six hundred 

dollars, as debts due by him. The district judge accepted the 
surrender, and ordered a meeting of the creditors, to take 


place before the parish judge of East Feliciana. A portion . 


of the creditors waived notice, the others were duly notified 
to attend the meeting. The parish judge returned that none 
of the creditors attended, and the district judge ordered 
the case to be put on the trial docket, at the April term, 1833. 

Abner Wamack, one of the creditors of the insolvent, and 
the principal one, for the sum of five hundred and twenty-five 
dollars, by his attorney, moved the court to dismiss the 
petition of the insolvent, on the following grounds : 

1. That the order for a surrender was illegally made 
because the insolvent shows but a single credit of ten dollars, 
and debts over six hundred dollars; and this applicant 
is a creditor for upwards of five hundred dollars. 

2. That by his own showing, the insolvent has a judgment 
against this applicant, for two hundred dollars, which he has 
failed to put on his bilan. 

3. There was no legal meeting of the creditors, the same 


not being advertised according to law, by affixing notices at - 


the usual public places. 
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The district judge ordered the application to be overruled Wzerzan Dist. 


as coming too late; to which opinion of the court overruling 
the application, the applicant, by his counsel, excepted. He 
then appealed. 


Lawson, for the insolvent and appellee. 

1. The appeal i is informally taken, there being no legal 
defendant in the appeal, the ceding debtor being incompetent 
to stand in judgment. 4 Martin, N.S. 108, 620. 

2. The motion came too late, being after the lapse of ten 
days from the meeting of the creditors, the time allowed 
by law, to file opposition to the cession on account of nullities, 
irregularities and frauds. See Insolvent Act of 181’, sec. 18. 

8. The motion was irregular and informal, because no 


August, 1834. 


notice was given to the sheriff, who was appointed syndic by - 


the. court, the creditors having failed to elect one; and 
because no rule was taken upon him, to show cause why the 
proceedings should be dismissed. The appeal is therefore 
irregular, in this, that the syndic is not made a party, 
and must be dismissed for want of proper parties: See 
Insolvent Act of 1817, sec. 29. 


Bradford, for the appellant. 

1. The order for a meeting of the creditors of the peti- 
tioner, and the acceptance of the surrender by the judge, 
- for the creditors of the petitioner, were illegal. The petitioner 
has not surrendered any property to his creditors, and without 
making a surrender of property in value, amounting to more 
than one-third of his debts, or proving by affidavit, sworn to by 
— two credible, disinterested witnesses, that he experienced the 
losses by him stated in his petition, the judge could not order 
a meeting of the creditors of petitioner, or accept of his 
surrender for the benefit of his creditors. See 2 Moreau’s 
Digest, 426, sec. 7. 

2. The petitioner has a judgment against Wamack, for 
the sum of two hundred dollars, as will appear by his own 
showing. For this reason the petition of appellee must 
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Wesrerx Dist. be dismissed, the petitioner not having surrendered all - 
August, 1834. estate. See 2 Moreau’s Digest, 424, sec. 1, 3, 5. 
MORGAN 8. There was no legal meeting of the creditors, the same 
uis creprrors, not having been called according to law, no advertisement of 
said meeting having been posted up, as is required by law. 2 
Moreau’s Digest, 426. Civil Code, 438, art. 4. 

4, The judge giving the order for the meeting of the 
creditors, did not require that the meeting should be held — 
at the office of the parish judge, acting as netary, as the law 
directs. Civil Code, page 438, art. 4, 2d branch thereof. 


Mathews, J., delivered the opinion of the court. 


The proceedings in this case progressed, as far as the 
permission to the insolvent to surrender his property, accept- 
ance by the judge, to: whom the application was made, 
in pursuance of the provisions of an act of the Legislature, 
approved on the 29th of March, 1826, an order for a meeting 
of creditors, and stay of proceedings against the petitioner. 

Most of the creditors were regularly cited or waived notice 
of citation. No meeting took place, and the record does not © 
show that syndics were appointed. While the cause was in 

The accept- this situation, one of the creditors, Abner Wamack, moved 
ance of a surren- +he court below to dismiss the plaintiff's petition, on several 


der of pro 


Gebtor ‘wolvt grounds, stated as the basis of his motion ; which was 
judge, vests ‘il overruled by that court, on the ground that the motion was 


oe = the interposed too late. From this judgment he appealed. 


creditors, which We are of opinion that the District Court did not err, in 
cannot be dives- 


a go overruling the appellant’s motion. This judgment was 


ome ae of a perhaps correct, for the reason assigned ; but is supportable 


we plirwe so, on another ground, viz : that there were at the time, no proper 


rily yuh he parties before the court. 
mass of 
itors, The act of 1826, (as we have seen above,) required 
aie (Be Judge, to whom the petition and schedule of the insolvent 
Until a syndi 


apport were presented, to accept the property of the ceding debtor, 
for the benefit of his creditors. This acceptance vested in 


_ 
court or the cre- 


ditors, no motion them all the debtor’s rights, and ought not to be set aside, 
the petition of unless by proceedings of one creditor, had contradictorily with 


ee the mass of creditors represented by a syndic. It does not, 
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however, appear from the record, that any syndic has been Wesrsay Dist. 
appointed in the present case, either by the judge who sus 1834. 
accepted the property, or by the creditors,.and until that be cnzexwex 


done, we ate of opinion that a proceeding, such as is attempted 
by the appellant, is irregular. 


It .is, therefore,. ordered, adjudged and decreed, that the 
judgment of the District Court, be affirmed, with costs. . . 


GREENWELL AND WIFE v8. ROBERTS ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, DHE JUDGE 
OF THE EIGHTH PRESIDING. 


Error and want of consideration, in executing a note and moftgage to 
secure it, are sufficient causes and grounds on which to sustain an injunc- 
tion against an order of seizure and sale, on such note and mortgage. 

An attorney at law, who has obtained a judgment for his client, is not 
thereby authorised to receive a note and mortgage, in satisfaction of 
such judgment, ~ : 

A note and mortgage, executed for the purpose of discharging a certain 
judgment, and made to the attorney. of the plaintiff in the judgment, 
who shows no special authority to receive them, in discharge thereof, 
will be declared illegal and null. 

The consideration of a note and mortgage, and the fact charged that they 
were executed in error, may be inquired into, in an injunction to stay an 
order of seizure and sale ;: and, if true, this summary proceeding will be 
declared illegal, and the injunction perpetuated. 


This suit. commenced by injunction. . The plaintiffs 
allege, that in May, 1830, they gave their note, secured by 
mortgage on three hundred acres of land, for the sum of six 
hundred and fifty dollars and fifty-seven cents, payable on the 
Ist day of February, 1831, to A. Haraldson, for the, balance 


ROBERTS ET ALS. 
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Wesrsay Dist. of a judgment which had been obtained against the plaintiff, 
tugust, 1854. Greenwell, by Rutherford, Fiske & M‘Neil, of Natchez; 
exzenwett Haraldson, the payee of the note, being the attorney of the 
“ue. _ Plaintiffs in said judgment. They further allege, that an 
RoBERTS BAIS: order of seizure and sale has issued on said note and mort. 
gage, at the suit of Haraldson, to the use of Stephen Roberts, 
of the parish of East Baton Rouge, and that the sheriff is 
proceeding to sell the mortgaged land; and that the only 
consideration and inducement for which they executed the 
note and mortgage, was to satisfy and discharge the judg- 
ment of Rutherford, Fiske & M‘Neil, which still stands open 
and in full force. They allege, that Haraldson, as the - 
attorney of the plaintiffs in said judgment, had no right to 
take a note and mortgage to himself, and for his own use, in 
discharge of said judgment ; and they allege, that Greenwell 
is still liable for the original judgment; and they charge, that 
said note and mortgage was obtained through fraud, and 
executed in error. They pray for an injunction against the 
seizure and sale, and that the note and mortgage may be 
cancelled ; and that the defendants in injunction, be decreed ) 
to pay damages and costs. 
The defendant Roberts, pleaded the general issue, denied 
all fraud, and alleged, that at the time of obtaining the 
injunction, the order of seizure and sale was suspended by 
the agreement of the parties, in which Greenwell executed 
a written obligation, to deliver his crop of cotton for the 
year 1832, to the plaintiffs, in the order of seiztire ; that the 
injunction was obtained under the fraudulent pretext for not 
complying with said obligation, and that in violation of said 
obligation, the said Greenwell sold and received the proceeds 
of his cotton and appropriated it to hisown use. He prays 
that the injunction be dissolved, and the plaintiffs and their 
sureties therein, be decreed to pay the principal debt, with ten 
per cent. interest thereon, and twenty per cent. damages on 
the amount thereof, together with a further sum for special . 
damages and costs. 
It does not appear that the attorney of the plaintiffs in the 
original judgment, had any special authority from his clients 
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to'take the note and mortgage in question, and that he gave Wesrruy Dist. 
no discharge to the defendant from the judgment, on receiving usu, 18%4. 
the note and mortgage. In the statement of facts, signed cnezxweu 
by the respective counsel in this case, it is stated, that “ the es 
defendants proved by A. Haraldson, that he, as their attor- ®©®®®TS #7 41s. 
ney, had instructions to make any arrangements he could 
with Greenwell ; that he considered the claim as very doubt- 
ful, &c., but that he had no special instructions to take a 
note and transfer the same ;” “that he had written authority 
by letter, and a verbal authority to make any arrangement of 
the debt, which was for their interest, and that he had always 
been willing to enter satisfaction on the judgment, &c.” 

The district judge gave judgment, perpetuating the 
injunction, reserving to the plaintiffs, in the order of seizure 
and sale, the right to proceed on theit mortgage, whenever 
safisfaction shall be entered in a legal manner, of the judg- 
ment, &c.” The defendants, in injunction, appealed. 

5 Error - and 
Saunders, for the plaintiff in injunction. a 
ting a note and 
mortgage to se- 


Andrews, contra. ' eureit, are suffi- 
cient causes and 


tS) on 
Mathews, J., delivered the opinion of the Court. se ich to sustain 
‘ ‘ ; oR . vere injunction 
This is a case in which the plaintiffs obtained an injunction aepinnt an order 
: . - Of seizure and 
to stay proceedings on an order of seizure and sale of certain sale on such 


property, by them mortgaged to one of the defendants, On 20¢ 94 mort- 


a hé&ring of the cause, the injunction was continued until An attorney at 
e e ° law. who has ‘ob- 
the defendants should release the plaintiffs from a judgment j,57.4 3 3 
which had been previously obtained against them, at the suit ony ot nis ef 
of Rutherford, Fiske & M‘Neil, of Natchez, in discharge of by authorised to 
which, a note and the mortgage, on which the order of and mortgage ie 
seizure was issued, had been given to the defendant, A. —— of 


Haraldson. From the judgment perpetuating the injunction A ‘note. and 


as above stated, the defendants appealed. ted for the Saas 
The grounds on which the injunction was obtained, and ao “* a 
those on which it was continued, are want of just considera- pay De 


tion, and error in executing the note and hypothecation. torney of the 


9 
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Wssrrrx Dist. The evidence shows, that the promise to pay to Haraldson, 

August, 1854. and mortgage to secure the payment, were made under a 
mickex belief that he was authorised to take them, and that they 

wan: a ane. peel operate a release and discharge of the judgment which 

plaintiff in the Rutherford, Fiske & M‘Neil had obtained against the 

judgment, who s 

shows no special obligors. 

authority to re — No authority is shown on the part of Haraldson, to trans. 
discharge there- act for his clients in the manner in which he has done; no 
of, will be decla- . 4 ‘ ° > ° 

red illegal and satisfaction was entered on the record in the suit of his clients 

= _ against the plaintiff, Robert Greenwell; and until he be 

atin onside” discharged from the judgment obtained in that case, neither 

— Pier! he nor his wife can be legally considered as under any obliga- 

ged that | they tion to fulfil their promise to thedefendant. And the summary 

error may be in- proceeding on the act of mortgage was illegal, the contract 

an injunction to which supports it having been made in error, and without a 

a rp; good or valuable consideration given at the time, on the part 

and if true, this Of the obligee. 

ceeding will be : 

declared illegal Jt jis, therefore, ordered, adjudged and decreed, that the 

and the injunc- , einas s 

tion perpetuated. judgment of the District Court be affirmed, with costs. 


M‘MICKEN vs. WEEMS, CURATOR, &c. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST 


FELICIANA. 


The reference to the record of a suit, to show that it interrupted prescrip- 
tion, is insufficient to enable the Supreme Court to determine whether 
prescription was really interrupted. 


When the evidence is insufficient to determine the fact of the interruption 


of prescription, but which can be ascertained, justice requires that the 
case be remanded for a new trial. 
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The plaintiff alleges, that a commercial partnership formerly 
existed between him and one James H. Ficklin, deceased, 
whose succession is now administered by the defendant, as 
curator; that said partnership was dissolved in September, 
1817, but that no final settlement of the partnership affairs 
ever took place. He alleges, that the said estate is indebted 
to him in the sum of five thousand dollars on account of the 
partnership, and that it owes him four thousand eight hun- 
dred and sixty-six dollars and ninety-three cents, with ten 
per cent. interest from 1819 until paid, being the amount of a 
note signed by Ficklin, Jed Smith and Amos Webb, on the 
20th September, 1817, and by mistake made payable to 
M‘Micken and Ficklin; but which, in fact, was really due 
to, and intended to be made payable to the petitioner. He 
prays, that auditors be appointed to settle the concerns of the 
late firm, and that the defendant, as curator, be compelled to 
pay the amount of such sum as shall be found due, and the 
amount of said note. 

The defendant pleaded a general denial; and opposed the 
plea of prescription of one, three and five years to the plaintiff’s 
demand. The latter plea was not filed until after the auditors 
reported. 

The attorney for the absent heirs, pleaded the general 
issue, and required strict legal proof of the plaintiff’s demand, 
if any he has. 

The auditors made a detailed report of the partnership 
affairs. A rule was taken on the curator and attorney of the 
absent heirs, to show cause why the report should not be 
homologated. It was opposed by both, on various grounds. 
On the trial of these oppositions, and after argument on the 
merits of the motion, the plea of prescription was filed. The 
plaintiff referred tora suit, petition and citation, and copy of 
the note, signed by Smith and wife, and judgment thereon of 
Charles M‘Micken vs, Ira Smith and wife, to show that pre- 
scription was interrupted, but did not produce the record in 
the evidence on file; and also a commission and interroga- 
tories of another suit, against Amos Webb, on the same note. 
to show that such a suit was brought. 


Western Dist. 

August, 1834, 

——————————— 
M’MICKEN 


U8, 
WEEMS ET ALS, 
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Western Dist. 


August, 1834. 
aaa 


M‘MICKEN 
v8. 


WEEMS ET ALS. 


CASES IN THE SUPREME COURT 


The judge of probates was of opinion, that by the decisions 
of the Supreme Court, the plea of prescription did not apply 
in this case, it being ingthe nature of a suit by a partner 
against his co-partner for a settlement of accounts; he gave 
judgment, homologating the award of the arbitrators, allowing 
the plaintiff the sum of five thousand four hundred and seventy. 


five dollars and twenty-six cents, including Smith and Webb's - 


note, to +4 paid by the curator, &c. 


a for the plaintiff. 


1. The auditors were regularly appointed, and the de. 
fendants had due notice thereof. There was-no error.in the 


judgment homologating the award. Code of Practice, 441 


to 455. 

2. The note of Smith and Webb was ultimately taken into 
the account, because the arbitrators could not make a settle- 
ment without taking it, and connecting it “a the accounts 
taken from the books. 

3. Atany rate, the court should not entertain the objections 
to the award made by the attorney for the absent heirs, as it 


was not necessary to make him a party, in the rule for the~ 


homologation of the award; anda non-suit was entered as to 
him. Code of Practice, 122, 177. 

4. The plea of prescription, cannot prevail in a suit for the 
liquidation of partnership accounts. 2 La. Reports, 450. 


Bradford, for the defendant, made the following points: 


1. There was error in homologating the report of the 
auditors, because it was made up without legal evidence 
before them. * : 

2. The testimony shows, that all the evidence before the 
auditors was illegal. 

$. The submission to the auditors was, “to examine and 
report upon the accounts between the plaintiff, and the estate 
of Ficklin,” and no more; but they took upon themselves to 
settle the account of the partnership, which had been closed 
before the death of Ficklin, which was not embraced in the 
submission. 
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4. Because the said auditors proceeded ex parte ; the attor- Wzsrsny Dist. 
ney for the absent heirs not being notified of the time and Aust, 1834. 
place of meeting, by said auditors as is required by law. ~ M‘MICKEN 

5. Because there was not sufficient legal evidence offered wees er ars. 
to the auditors; or the court below, showing that the note 
executed by Ficklin, Smith and Webb, was the sole property 


of the plaintiff. 


- 


Martin, J., delivered the opinion of the court. 
. The curator is appellant from a judgment against him, . The reference 


. gendered on a plea of prescription. The-plaintiff urges, that \ su, we cnoe 
the Court of Probates did not err, as the prescription was eh aiemaaie 
interrupted by the commencement of a suit. io inealialent: to 

The suit alluded to by the plaintiff, is indeed referred to in preme Court 


the record of the case under consideration; but, as the trans- + ayo 


cript of it makes no part of the record before us, we are unable nit agra was 
‘ Ae x really interrupt- 

to ascertain, whether the prescription was really interrupted ed. ~ - 

or not; and, on the best consideration we are able to give to Pied og oo 4 

the case, it appears to us that justice requires, it should be cient to deter- 


remanded, in order to afford the plaintiff an opportunity of agg Bonet 

showing that prescription was interrupted. tlh res coe 

ascertained, jus- 

It is, therefore, ordered, adjudged and decreed, that the the get 

judgment of the Court of Probates be annulled, avoided and ™anded, for a 
reversed; and that the cause be remanded for a new trial; 


the plaintiff and appellee paying costs in this court. 
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Wesrern Disr. . Ee 
August, 1834. 4 
—_=_=_—_———— CAMPBELL, RICHIE & CO. vS. KARR. ad 
CAMPBELL ET ALS | 
PP aol APPEAL. FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE. 


THEREOF PRESIDING. 


A citation of appeal issuing without the seal of the court from whence it 
issued, is insufficient, and the appeal will be dismissed. 

The signature of the clerk to the writ of citation, is incomplete without the 
seal of the court, which makes it evidence. _ 

Without a sufficient citation in the first instance, the Appellate Court 
cannot take cognizance of a case, and-must dismiss it. 


The plaintiff obtained an appeal, returnable to the first 
Monday in August, 1834, to the Supreme Court, sitting at 
East Baton Rouge. The order granting the appeal is dated 
2d January, 1834, and the citation issued the 15th February Bie 
following. The writ of citation is signed by the deputy clerk, - 
but the seal of the court, or any other seal, is not affixed 
to it. 


oe 





Bradford, for the appellee, moved to dismiss the appeal, on ~ 
the following grounds: 

1. Because there is no certificate of the judge at the foot of 
the record, that it contains all the evidence produced by the 
parties, nor is there any statement of facts as required by 
law. Code of Practice, 586, 601, 602, 603. ft 

2. There is no legal citation of appeal: the paper purport- — | 
ing to be a citation, has not the seal of the court affixed to it, 
as required by law. . 





Downs, for the plaintiff and appellant, contended, that the 
court in similar cases to the present, and after the return day 
had passed, allowed an alias citation to be taken out in the 

A citation of inferior court, returnable to the next term of the Supreme 
appeal isin Court. Lafon vs. Riviere, 5 Martin 500. 6 Ibid. 1. 
ofthe courtfrom 9. The act of 1813, under which these decisions were’ 
isinsufficientand made, is substantially the same as the Code of Practice. 


———— Session Acts 1813, p. 24,§9. Code of Practice, 581, 583. 














Sa eeneteeanerTe enema 


OF THE STATE OF LOUISIANA. 71 


Bullard, J., delivered the opinion of the court. Wesrenn Drsr. 


In this case the appellee moves to dismiss the appeal, on “8% 1854. 


the ground that the citation of appeal does not bear the seal — 


of the court from which it issued. It is true, the Code does wisow er a1. 
not expressly require that the citation of appeal should be o¢ {re “ignature 
sealed; but the court has a seal, and the signature of the the writ of cita- 


clerk is incomplete without it; it is that which authenticates plate widen 





it, and makes it evidence in other courts. ae oe 
We have been urged to allow time to bring up the appeal evidence. 
Without a suf- 


regularly, and a new citation to be ordered by this court. g.ic:tenatinn in 
This, we think, cannot be done. Without citation in the first the first instance, 
instance, according to the order allowing the appeal, this Court cannot 


court cannot take cognizance of it. : 7. = and 


must dismiss it. 


It is ordered, that the appeal be dismissed. 


HEWET & CO. vs. WILSON ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where all the facts and circumstances of a case, are placed before a jury of 
the country, who make up their verdict on all the evidence adduced, 
with a knowledge of the parties, they are considered much more com- 
petent to decide between the parties litigant, than the court, which 
is bound to respect their verdict, unless clearly erroneous in law, or 
manifestly contrary to, or without legal evidence. 

In a suit by a firm, for the restitution of stolen goods, in damages, where 
the wife is a party plaintiff, the acts and declarations of her husband, in 
relation to the matters in contest, in which he took an active part, are 
admissible in evidence, as forming a part of the res gesta. He must be 
regarded in this case, as representing his wife, with the consent of her 
partner. 
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Western Dist. 


August, 1834, 


HEWET ET ALS. 


v8. 
WILSON ET ALS. 





CASES IN THE SUPREME COURT 


The curator ad hoc, appointed at the institution of suit, is not entitled to a 
fee or an allowance, which is to be taxed in the costs of suit, and paid by 
the party cast. If he be an attorney, he may, claim a fee as for profes- 
sional services, or be allowed a remuneration for his services, to be paid 
in either case, by, or out of the funds of, the person whom he represents, 


The plaintiffs allege that their store, in the parish of 
East Feliciana, was broken open and robbed, in the month 
of June, 1832, of five hundred dollars worth of goods, by a 
negro man slave, named “Big Sam,” belonging to the 
defendant Wilson, then under the control, and in the charge 
of one Tuberville, his overseer ; and charges the latter with 
running said slave beyond the limits of the state, and 
preventing the punishment authorised by law, from being 
inflicted on him; that they have sustained damages by 
the abstraction of said goods, to the amount of two hundred 
and fifty dollars, and defendants have forfeited their right of 
abandoning said slave, to satisfy said demand, and have 
become personally liable for the whole amount. claimed, for 
which plaintiffs pray judgment. 

The defendants separated in their answers; Wilson by 
his counsel, pleaded a general denial; denied any amicable © 
demand being made, and relied on the facts and matters set 
up in the answer of his co-defendant. 

Tuberville pleaded a general denial, and that he was only 
acting as the agent and overseer of Wilson, at the time the 
alleged theft was committed, and is not responsible therefor ; 
that the plaintiffs charged said slave with the theft, at the 
time, and one of them was permitted to punish him, until he 
was satisfied, although the charge proved untrue. He 
specially denies running said slave off, and that the amount 
of goods charged to be stolen, is unfounded. 

The testimony is somewhat contradictory. Stolen goods, 
proved to belong to plaintiffs, were found on the negro, ~ 
which were estimated at something near two hundred and 
fifty dollars. 

At the instance of the plaintiffs, a curator ad hoc was 
appointed to defend Wilson, one of the defendants, who was 
absent from the state. After verdict and judgment for 
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the defendants, and an unsuccessful motion for a new trial, Wxsrenn Disr. 
the curator ad hoc moved the court, to allow him a fee of sw 185% 
twenty-five dollars, as a defensor of the absent defendant, —- ALS. 
The court ordered this sum to be paid, and taxed in the bill of witsox ET ALS. 


costs, against the plaintiffs. ‘They appealed. 


Elam, for the appellants. 

The judgment of the District Court should be reversed, as 
being contrary to law, and the evidence of the case. 

2. The plaintiffs having established the amount of goods 
stolen, to be worth two hundred and fifty dollars, are entitled 
to judgment for that sum, and their costs. 

$. The disttict judge erred, in decreeing the plaintiff 
to pay the fee of twenty-five dollars, allowed to the curator ad 
hoc, appointed to defend the absent defendant. Pontalba 
vs. Pontalba, 2 La. Reports, 466. 

4. The attention of the court is particularly solicited, to 
the allowance made to the curator ad hoc, and especially the 
order, requiring the plaintiffs to pay it. 


T. G. Morgan, contra. 


Bullard, J., delivered the opinion of the court. © 

The plaintiffs in this case complain, that their store was 
broken open by a slave of the defendant, Wilson, and goods, 
of the value of five hundred dollars, stolen from them; and 
that the slave was conveyed out of the state by his co- 
defendant and overseer, so that they were unable to inflict on 
him the penalty of the law. They sue to recover the value 
of the stolen goods, and two hundred and fifty dollars damages. 

The defendant, Wilson, being an absentee, a curator ad 
hoc was appointed to represent him. Both defendants 
appeared by attorneys, and severed in their answers. The 
defendant, Wilson, after an exception to the right of one of 
the plaintiffs to sue, without showing her husband’s authority; 
which has been waived, pleaded the general issue, and 
united in the defence made by Tuberville, his co-defendant. 
The latter — that the plaintiffs, according to their own 
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Western Dist. showing, had no right of action against him, as the overseer 
August, 185). of his co-defendant. He further, denies the larceny, but 
uEWwET ET ALS. avers that, being unwilling to screen the slave charged with 
wusox ur ats. the offence from punishment, he offered to surrender him to 
the civil authorities, or to suffer the plaintiffs to punish him; 
and that he was punished severely, and the plaintiffs expressed 
themselves satisfied. He denies having conveyed the negro 

out of the state, to protect him from prosecution. 

Under this state of the pleadings, the case was submitted 
to a jury, whose verdict was in favor of the defendants, and 
the plaintiffs appealed. 

The evidence shows, that the store has been forcibly 
entered, and some goods were stolen ; but there was no direct 
and positive proof that the theft was committed by the 
defendants’ slave. Some articles were found in his posses- 
sion on search, and were restored to the plaintiffs, and the 
slave was whipped by the husband of one of the plaintiffs, by 
permission of the overseer. There is no legal evidence before 
the court, to show that more articles were stolen, than those 
which are proved to have been restored. The inventory 

Where al the made before the theft, and the one made afterwards, were 
ese ei both ex parte; nor do they exhibit specifically any articles. 
are placed before T+ does not appear whether the difference of two hundred and 


a jury of the 


country, who fifty dollars, between the two amounts, results from a different 
make up their : 2 Rene - 
verdict on allthe Standard of appraisement, or from a diminished quantity of 


ae goods. It appears from the evidence, that the slave remained 


= i — on the plantation, about six months after the larceny was 
1 ? ; . 
vonsidered much committed. 


. oa All the facts were before a jury of the country, who, from 


tween the par- ; . ; 
tice litigant than their knowledge of the parties and witnesses, were much 


the court, which more competent to decide between the parties, than we can 
is bound to re- ° . ‘ . 4 
spect their ver- be; and, although public policy as well as justice requires, 


diet, unless that owners of slaves should be held to make full restitution 
clearly errone- 


ous in law, or for offences committed by them, yet we are bound to respect 
manifestly con- 2 z . 
trary to, or with- a verdict, unless clearly erroneous in law, or manifestly 


out legal ©" contrary to, or without legal evidence. 


Ina suit by a The only question of law presented, for the consideration of 


firm for we '*>” the court, arises out of an informal objection to the admission 
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of evidence, to prove the acts and declarations of the husband Wesrenx Disr. 
of one of “the plaintiffs. It is true, he is not shown to be the _2#s™#% 1854. 
agent of the firm, but as the husband of one of the partners, peta eee 
it is shown that he took an active part in searching for the wiison er ats. 


stolen property with the consent of the other partner, and > Bay = 


inflicted corporal punishment on the slave. The declarations wife is a 


° : laintiff, the act 
made by him as to the amount lost, correspond with those Pi "Gccaraticne 


made by the other partner. As to the declaration that he of her husband 


was satisfied, it referred to the punishment inflicted on the matters in con- 


‘ P : +1 test, in which he 
slave. He must be regarded as representing his wife, with took an active 


the consent of her partners; and his acts and declarations, P#': as sen 
as forming a part of the res gesta. . = forming a part 
With this view of the law and evidence, we should affirm ye must Fs re- 
the judgment of the court, if it had condemned the plaintiffs singed om 
to pay merely the ordinary costs of suit. But the court —m ‘agra 
awarded to the curator ad hoc of one of the defendants, of her partner. 
appointed at the inception of the suit, a fee of twenty-five tn 
dollars, and adjudged that it should be paid by the plaintiffs, atthe institution 


‘ : f walt, isaeten 
as a part of the taxed costs. This court decided, in the case titted ta fee a 


of Pontalba vs. Pontalba, that a curator ad hoc is not entitled 2, allowance 


. he iad which is to be 

tax sts 

toa fee. 2 La. Reports, 466. In this respect, the judgment pr page 
below must be reformed. by the party cast. 
y he bean attor- 


ney mye ee 
It is, therefore, ordered, adjudged and decreed, that the tae ber ap 
judgment of the District Court be avoided and reversed; and ces, or be allow- 


proceeding to render such judgment on the verdict as ought, 65, 4,rmuner=- 


in our opinion, to. have been given below, it is, further, = pry 
adjudged and decreed, that the plaintiffs’ suit be dismissed, or out of the 


funds of th 
and that they pay the costs of suit, except the curator’s fee; sonwhom he re. 


and that the appellees pay the costs of the appeal. presents. 
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Western Distr. 
August, 1834. 
TUCKER 


v8. 
LILES, 
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TUCKER US. LILES. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Where a contract is entered into, while the party was a femme covert, and 
some act is shown by her, to have taken place after she became a femme 
sole, by which she ratified it, it will be binding on her. 

So where the defendant is sued on her note, executed while a femme covert, 
for part of the price of a tract of land, and she retains possession of the 
land, after her husband died, it will be considered a ratification of the © 
contract, and binding on her. 


This action is founded on the following promissory note : 

“On the first day of January, 1831, we, or either of 
us, promise to pay to Henry Tucker or bearer, the sum of four 
hundred and fifty dollars, for value received, this 26th day of 


January, 1829.” “Thomas C. Black, ” 
her 
* Drucilla || Liles. 
% Witness, ” mark, 
“ Robert Wilson. ” 


The plaintiffis the minor daughter of the payee of the note 
and sues the defendant Liles alone, by her curator ad litem 
John S. Gayle, and prays judgment against the defendant 
Liles, for the amount of the note, and interest. 

The defendant admits her signature to the note, but says 
she was a married woman at the time, and was not aware, 
that she was incapable of contracting ; but she now declares, 
she is not liable in law to pay the note sued on, &c. 

The evidence showed, that the defendant was the wife 
of one Valentine Liles, at the time she signed the note ; their 
matriage was proved by general reputation ; and that they 
lived together as man and wife. It was also in proof, 
that Liles the husband, died about the 11th February, 1830. 
This suit was brought, filed the 17th January, 1831. 

Both parties gave in evidence, the record of a suit and 
judgment, on the first of these notes, (being similar to the one 
sued on, and given for the first instalment of a tract of land,) 
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on which execution issued, and the land sold to pay the 
judgment. 

The defendant did not plead her coverture to the first note, 
when sued on it, but let judgment go by default. 

The plaintiff relied on a ratification of this contract, by the 
defendant, after the death of her husband, in making a 
partial payment, on the first of the notes given for the land ; 
the one in the present suit being for the second instalment. 
The'receipt for the partial payment reads thus: “ Received on 
the within note, two hundred and twenty-five dollars. 
January 19th, 1830.” But the evidence shows that Liles 
the husband, died the 11th February, 1830, after the date of 
this payment. 

The Jury returned a verdict for the plaintiff, for the whole 
amount of the note, with interest, upon which judgment 
was rendered accordingly. After an unsuccessful motion for 
a new trial, the defendant appealed. 

An opinion was pronounced in this case, at the August 
term, 1832, in which the judgment of the District Court was 
affirmed. See the opinion printed in 4 La. Reports, 328. 

This case was argued at the August term, 1832, at Baton 
Rouge, by Mr. Saunders for the plaintiff, and Mr. Andrews for 
the defendant. 


Mr. Andrews, of counsel for the defendant and appellant, 
applied for a re-hearing. 

1. That the court has fallen into an error, in deciding 
that although plaintiff was a femme covert when she signed 
the note, she ratified the contract, by making a partial 
payment after she became a femme sole. The testimony 
shows, and so the fact is, that the husband died, the 11th 
February, 1830, and the partial payment was made the 19th 
January, 1830, preceding his death, and while she was yet 
a femme covert. 

2. The partial payment was not made on the note in the 
present suit. 


17 
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Westerx Dist. On examination of the record pending the application for a 
August, 1854. ye-hearing, it appeared the record and judgment on the note, 
stare given for the first instalment of the price of the land, for which 


nax grars, the note now in suit was also given, was in evidence, which 


Where a con- showed, that the defendant and appellant, remained in 
tract is entered the possession of the land, after the death of her husband. This 


into while the 


party wasa fem- fact is considered as a ratification of the contract, for which 
me an . 

some act is the note sued on was given, after she became a femme sole. 
shown by her to 


have taken pice Martin J., delivered the opinion of the court at this term, 


émme sole by (August, 1834,) on the re-hearing. At the request of 


a 
which she rati- ‘ 3 . 
fied it, it will be the appellant, a re-examination of this case, has taken place ; 


binding on Mae but it has resulted in the conviction, that our former judgment 


defendantis sued ; ° . 8 P 
poses ing not incorrect. It appears from a re-examination of the 


couted while a evidence, that the appellant retained possession of the land, 
re the price after the death of her husband, and thereby ratified the 
fa tract f and, e ° e 

Or eto etain, contract, on which the note is given, after she became a 
pomnenen of the femme sole. 

and after her 

husband died, it ‘ : 

anise is, therefore, ordered, adjudged and decreed, that the 
ed a ratification » 


of the contract JU@gment formerly. rendered in this case, remain the unalter- 


= binding on ed judgment of the court, as if no re-hearing had ever 
been granted. 


STATE vS. HAY ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Forfeited penalties are recovered on motion, without the formality of any 
pleading. 
Where w surrender is made of the accused into the custody of the law, even 


after forfeiture has been entered, and the state avails itself of it by trying 


the criminal, the bail are entitled to be discharged. 
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When the principal is tried and acquitted, before judgment for the recovery WzstTERx Dist. 
of the forfeited penalty on failure to appear at the first term, the bail will ~?ugust, 1854. 
-be discharged, STATE 


The district attorney for the Third Judicial District, gave MAY ET ALS, 
a written notice, before the commencement of the April term, 
1832, of the court, to be holden in the parish of East Feliciana, 
to the defendants, who were sureties in a recognizance, or ~ 
bail-bond, for the appearance of one Nancy Hendrix at court, 
charged with a crime, that he should move for judgment 
against them, on the ground that the condition of the bond 
was broken, by the failure of the principal to appear at court, 
at the time mentioned therein. 

The recognizance is dated 29th July, 1831, and conditioned 
that “the said Nancy Hendrix shall appear at court, on the 
first Monday of November following, and if it shall not be 
held, then on the first day on which it will be held, &c., 
then the above bond to be null,” &c. 

At the November term, 1831, an order wasentered, declaring 
the recognizance forfeited, for the non-appearance of the prin- 
cipal therein ; and the sureties being called, and requested to 
produce the body of their principal in court, and having 
failed, it was ordered that their recognizance be forfeited. 

The sureties showed, that at the next term they moved the 
court, and obtained leave, to surrender their principal into 
custody, which they did accordingly, and were discharged by 
order of the court. The accused was tried, and acquitted. 
The district judge, in granting the discharge, observed, that 
“at the succeeding term from that of the forfeiture of the 
recognizance, the court continued the cause for leave to the 
bail to produce the body of the principal in court at the next - 
term. The next court adjourned on the second day of its 
session, and during the present term the bail have produced 
the principal, and surrendered her into open court in the 
custody of the law. It is not necessary to inquire whether 
bail can be discharged by a surrender of their principal, after 
the recognizance has been regularly forfeited ; for, the order 
made at the April term, 1832, granting the bail further time 
to comply with the conditions of their bond, operates as a 














80 





CASES IN THE SUPREME COURT 


Wesrenx Dist. rescission of the previous order of forfeiture. The case, there. 
August, 1834. fore, stands as if no forfeiture had been decreed. The 


STATE 
vs. 
HAY ET ALS, 


principal, therefore, being now in custody, the court considers 
that the bail ought to be discharged.” 
The defendants pleaded the discharge, and had judgment 


accordingly. 


Brunot, for the state. 

1. The record shows, that the bond was regularly forfeited 
by the non-appearance of the principal. The state, then, 
acquired a right to the penalty, which could not be divested 
except by its consent. 4 Black. Commentaries, 253. 

2. There is but one mode pointed out by law in this state, 
in which the court can pronounce on a bond forfeited, and 
which prescribes the duty of the court in pronouncing judg- 
ment upon the motion of the district attorney. 1 Moreau’s 
Digest, 386. , 

3. The record of the court a qua shows a forfeiture of the 
bond. The securities, then, could only on the motion of the 
district attorney discharge themselves, by proving that before 
the forfeiture their principal had died, or other sufficient cause. 


Ripley and Lawson, for the defendants. 

1. The proceedings on the forfeiture of a recognizance 
must be had according to the ordinary forms of practice. __. 

2. When the appellees were regularly called, and failed to 
produce the prisoner, the state should have taken a default 
against them, which, after the legal delay and proper showing, 
would have matured into a final judgment. 1 Moreaw’s Digest, 
369, 386. 

3. The judgment of forfeiture should have been signed by 
the judge, to make it valid. 


Martin, J., delivered the opinion of the court. 

The state is appellant from a judgment which rejects its 
claim to the penalty of a recognizance, for the appearance of 
a person charged with an indictable offence. 














OF THE STATE OF LOUISIANA. 81 


The record shows, the accused and her bail were called, Wzsrsax Dist. 
and did not appear; that the court extended the time for -#4¢™# 1854. 
bringing the body of the defendant, till the first day of the STATE 


ensuing term; that during that time, the principal was aiemnania 
surrendered, tried and acquitted. 
Errors in the rendition of the judgment are assigned, as 


follows : 
1. The surrender was made after the expiration of the 


time allowed at common law, to the bail, to claim an 


exoneratur. 

2. During the pending of the proceedings, by notice on 
the part of the state, for the recovery of the penalty, and after 
the contestatio litis was formed, the court. was without 
authority to entertain a motion to discharge the bail. 


3. The bail was discharged on motion, and without issue _ Forfeited pen- 
oN 4 3 ‘ ° alties are recov- 
joined, while the state, having acquired a right to the penalty, ered on motion 

. ele . ith t th fi 
was entitled to all the advantages of a party litigant in a mality > -_ 
court of justice. pleading. 

. . ? ere a sur- 

4, After a forfeiture has been duly entered, it cannot be render is made 
set aside in any other manner, than according to the act of of". ay 

of the law, even 


1818. ( ; after forfeiture 
5. Admitting that the court had the right of extending the hasbeen entered, . 
e state 


time for the surrender of the principal, the bail could not avails itself of it 


avail themselves of the extension after the period was expired. by trying the 
criminal, the bail 

are entitled to be 

It has appeared to us, the District Court did not err. “When the 
Forfeited penalties are recovered on motion, without the for- iecuieedhe- 


, ’ —s 
mality of any pleading. The surrender of the accused ae 


having been made, the state having availed itself of it by of the forfeited 
trying the defendant, who was acquitted, and this being ee ns 


shown before judgment was awarded for the state, the bail a 
. . . 1 
were entitled to their discharge. charged. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed. 


il 
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INGRAM US. CROFT. 
APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT. 


The party who demands a new trial, on the ground of newly discovered 
evidence, since the trial, must show, not only due diligence before, but 
that the evidence is competent and material. 

So an affidavit, setting forth, that certain depositions taken in another suit, 
to which the plaintiff was a party, but not between the same parties, is 
insufficient to obtain a new trial, on the ground of newly discovered 
evidence. 

Where a witness swears from his impressions, that a fact was so and 80, it 
is insufficient, and the testimony should be rejected. 

The plea of the general issue, and the plea of prescription, are not 
inconsistent with each other. 

The possession of a joint note, by one of the drawers, with a receipt of 
payment by the holder or possessor endorsed on it, by the person entitled 
to receive it, is prima facie evidence of the liability of the other drawer, 
to refund one-half of the note. 


The plaintiff alleges, the defendant is indebted to him, in 
the sum of two thousand four hundred and fifty dollars, with 
interest thereon, at the rate of nine per cent. per annum, from 
the 20th day of April, 1826, until paid. He charges, that 
the defendant became so indebted, in pursuance of an agree- 
ment between them, to take up a note of one James A. 
Kirkland, which had been discounted in the branch bank 
of Louisiana, at St. Francisville, upon which four thousand, 
nine hundred dollars was due, in which each of them 
were to pay one-half thereof. He alleges, that on the 
20th April, 1826, he paid and took up said note, and that the 
defendant, in pursuance of said agreement between them, 
and with the drawer, (Kirkland,) became responsible to him 
for the one-half, amounting to two thousand, four hundred 
and fifty dollars. 

The defendant pleaded a general denial to the plaintiff’s 
demand, and prescription. 
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The plaintiff offered in evidence, the note of Kirkland, Wezsrsan Dist. 
mentioned in the petition, which had on it the cashier's “ss 1854. 


receipt and certificate endorsed, that it was only for four 
thousand nine hundred dollars, and that the plaintiff paid it 
with his check, dated April 20th, 1826. He then offered 
several notes and drafts in evidence, signed by himself 
and the defendant, and endorsed by the latter, which had been 
discounted at different times, to raise the money to take up 
Kirkland’s note, and which notes he had paid off, as appeared 
by receipts endorsed thereon, to him. 

The testimony failed to connect the notes offered in 
evidence, with the agreement, alleged by the plaintiff to 
have been entered into by the defendant, to pay half the note 
of four thousand nine hundred dollars of Kirkland, which 
was proved to have been taken up in bank, by the check of 
Ingram. . 

Several of the notes offered in evidence, were objected to, 
and bills of exception taken to their admission, on the 
ground of irrelevancy, and that they were res enter alios acta. 

The jury returned a verdict “for the defendant ;” upon 
which judgment was rendered accordingly, after an unsuc- 
cessful effort to obtain a new trial, mainly on the ground 
of newly discovered evidence, since the trial. The plaintiff 
appealed. 


Lawson, for the plaintiff. 


Andrews, contra. 


Bullard, J., delivered the opinion of the court. 


The plaintiff and appellant relies, for a reversal of the 
judgment of the District Court, on various grounds, which 
we proceed to notice in the order in which they are presented. 

I. That the court refused to grant a new trial, which was 
asked on the ground of newly discovered evidence. 

In his motion for a new trial, the plaintiff set forth, as one 
of the grounds, that he had discovered, since the trial, that 
the answers of Cash, Collins and Browden, and John 


INGRAM 
vs. 
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Westzrs Dist. Stirling, whose depositions were taken by the defendant in 

August, 1854. the case of himself vs. Kirkland and Lee Hardesty, syndic, 

iveraM — Will prove and establish the joint undertaking, and equal 

oe liability of plaintiff and defendant for Kirkland to the bank, 

The affidavit in support of his motion, in reference to the 

above ground, sets forth, that the affiant has good reason to 

believe that the facts are true and correct, and that those 

facts were unknown to him, although he had used every 

effort and diligence in his power, to procure the necessary 

testimony ; and, in support of his affidavit, he annexes, as a 

part of it, the affidavit of William Stewart, one of the wit- 

nesses, taken in the case above referred to; and in reference 

to the second ground, he refers to the record in the same case. 

Thepartywho The party who demands a new trial, on account of new 
demands a new __. ° 4 ‘ 

trial on the evidence discovered since the trial, must show, not only due 

ground of newly diligence before, but that the evidence is competent and 


discovered evi- 


dence since the material. Admitting that the affidavit in this case, is suffi- 
trial, must show, 


not only due di- cient as to diligence, it sets forth, the new evidence to be 
ligence _ before, 


bet that the evi. Offered on a second trial, to be certain depositions of wit- 

dence is com- nesses taken in a case in which the present defendant was 

petent and ma- piers . ‘ 

terial. plaintiff, but not between the same parties. It is clear, that 

Soan affidavit, those depositions could not be read in evidence on the new 

setting forth that |. ° 

certain deposi- trial, because they are, as to this defendant, ex parte. It 

pe gen to Would be quite nugatory to grant a new trial, in order to let 

which the plain- jy new evidence, which, according to the affidavit itself, 

tiff was a party, ; ee Aye 

but not between Would be inadmissible. We cannot look at the depositions 

pages mre to ascertain what effect the statements of the witnesses 

obtain a new trim would probably have, but the party must be confined to his 

al, on the ground ; Ai i : ee 

of newly disco- affidavit. But it is said, that if the depositions are not legal 

vered evidence. . : 7 
evidence, the witnesses may be sworn on the new trial. The 
affiant does not allege that the witnesses are material, and 
that he had used due diligence; nor are we informed whether 
their attendance could be procured. The party is presumed 
to have set forth his whole ground, and to have sworn to as 
much as his conscience would permit. Having confined 
himself to the affidavits or depositions of the witnesses, on file 
in another case, we can look only at those depositions to 


ascertain, whether they are material and competent. The 
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record is annexed to the affidavit, but merely to exhibit in 
extenso the depositions in question, and the affiant does not 
allege that the record itself is the evidence which he has 
discovered, but the depositions of the witnesses contained 
in it. : 

II. The appellant further relies on a bill of exception, 
taken to the ruling of the district judge, in rejecting certain 
statements of a witness as to his impressions. The witness 
had been called on by plaintiff to write a note, which was 
afterwards signed by both parties. He says: “'The impression 
was made on his mind, that the money was borrowed to take 
up a note in bank, given by Ingram and Croft, in relation to 
J. A. Kirkland; but whether he received this impression from 
plaintiff when he asked him to draw the note, or from con- 
versations between plaintiff and defendant, in his presence, 
he cannot say.” We think, the court did not err in rejecting 
these statements. Facts alone are to go to the jury, except 
in certain cases, the opinions of persons skilled in certain 
trades or professions. The impressions of a witness are 
nothing more, than the hasty conclusions drawn by his own 
mind, from certain facts, falling under his observation. The 
jury must have evidence of the facts, in order to ascertain 
what impression they will make on their minds. Parties are 
not to be tried by the witnesses, but by the jury. | 

III. It is further contended, that the judge ought to have 
charged the jury, that the plea of prescription, is a waiving the 
general issue, and admitted the facts as alleged. We are of 
opinion, that the two pleas are not inconsistent with each 
other. The general denial, puts at issue the right of the 
party to recover; and the plea of prescription is founded, not 
exclusively on a presumed release and payment, but in some 
measure, from public policy, upon the negligence of the 
party to prosecute his right: Interest reipublice ut finis sit 
litium. The plea, therefore, of the general denial, and the 
plea of prescription may, in our opinion, well stand together. 

On the merits, it appears, that the plaintiff’s right of action 
is founded on the alleged promise of the defendant, to be 
jointly bound with him to discharge a debt due by Kirkland, 
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"Where a wit- 
ness swears from 
his impressions, 
that a fact was so 
and so, it is in- 
sufficient, and 
the _ testimony 
should be reject- 
ed. 


The plea of 
the general issue 
and the plea of 
prescription, are 
not inconsistent 
with each other. 
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Westerx Dist. to the Bank of Louisiana, which, he avers, was paid entirely 

Hlugust, 1834. by himself, and he demands of the defendant one-half, 
rxeram according to the agreement. 

wnen Among other circumstances going tosupport his pretensions, 

he alleges, that the parties gave their joint note in favor of 

Kirkland, for two thousand dollars, dated April 28th, 1826, 

at nine months after date, and payable at the counting-house 

The posses of Dicks, Booker & Co., which he annexes to his petition. 


sion of a joint 


oe by one of This note appears to have been endorsed by the payee, and is 
e drawers, wi 4 ‘i 

a receipt of pay- receipted on the back by Dicks, Booker & Co., as having 
roca 7 pon been paid by Charles Ingram. As a proof of the transaction 


sessor endorsed jtself, we think the possession of the note by Ingram, with 
on it, by the * ge : , a 
son entitled to the receipt of the holder or endorsee, sufficient to show primé 
pron * racia evi. facie the liability of Croft to refund one-half of the amount of: 
bility of the li- that note. If the plaintiff had made that note the basis of 
other drawer, to his action, we do not find any evidence in the record to 
va. gy . repel the demand for one thousand dollars. The signature 
of Dicks, Booker & Co. was proved on the trial. If they had 
been sworn as witnesses, they could not have been permitted 
to contradict their own act. But the plaintiff does not sue 
on that note as a single transaction, but sets it forth merely 
as evidence, to show a contract to refund a larger sum, a part 
of which was paid by means of this note. It was, therefore, 
before the jury as a circumstance, from which they were 
asked by the plaintiff to infer, that the defendant had pro- 
mised to refund to him, not one-half of that note, but one-half 
of the five thousand dollars, paid by him in bank. We find no 
evidence in the record, which connects the two transactions. 
The tenor of that note, together with the joint affidavit of the 
parties before the notary, at the meeting of the creditors of 
Kirkland, certainly furnish some presumption that there was 
an understanding and agreement between the parties, as 
alleged in the petition. But it was a question of fact, sub- 
mitted to the jury, and parties are bound to do something 
more than render their case probable. In reviewing the 
verdicts of juries, we have uniformly acted on the principle, 
not to disturb a verdict, unless clearly contrary to law and 


evidence. In this case, the engagement of the defendant to 
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‘refund one-half of the debt paid in bank, is not so clearly Wxsrznn Dist. 
made out as to authorise us to set aside the verdict. But, ~s™% 1854. 
at the same time, justice, in our opinion, requires that the LILES 
judgment should be so expressed, as not to bar the plaintifi’s pa 
right in a separate suit, to demand one-half of the amount 

paid by him to Dicks, Booker & Co., in discharge of the joint 

note of the parties, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs; 
reserving, however, to the plaintiff his right, if any he have, 
to claim of the defendant the reimbursement of one-half of 
their joint note of the 8th of April, 1826. 


LILES US. RHODES. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING 


Where the conduct of a bidder and purchaser at sheriff’s sale, is of such a 
character as to prevent competition in bidding, and deprive the owner of 
a higher price for his property than would otherwise have been obtained, 
the owner may have the sale annulled, and such damages awarded as a 
jury may assess to be reasonably sustained. 

Where the sale made by a sheriff is rescinded on account of the improper 
and illegal conduct of the buyer at the time of sale, the owner must 
refund the price which was paid. 

But where the owner of land, sold at sheriff’s sale, obtains a rescission of the 
sale with damages against the purchaser, the latter may go in compen- 
sation of the price which is to be refunded to the purchaser. 


The plaintiff alleges, she purchased a tract of land with 
one T. C. Black, for one thousand eight hundred dollars, 
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Western Dist. payable in four annual instalments of four hundred and fifty’ 
August, 1834. dollars each, for which they gave their joint and several notes, 


When the first note became due, in 1830, she paid her half 
thereof, (two hundred and twenty-five dollars,) but Black 
failing to pay his, judgment was obtained, and execution 
levied on the land. The plaintiff alleges, the defendant 
(who is her son-in-law,) promised and pretended to act as 
her agent, when the land seized, was to be sold, and to buy 
it in; that he appeared at the sale, and so gave it out to the 
by-standers, but that when the sale came on, he acted,in 
fraud, and falsely pretended to bid it in, prevented others 
from bidding the value of the land, and bid it in for himself, 
at a very reduced price. That in order to carry on his fraud 
and misrepresentation, he bid off the land in her name, 
for twenty-eight dollars less than a fourth of its value, and the 
sheriff made his return on the execution, that he had sold the 
land to the plaintiff, and a twelve months bond prepared, for 
her to sign as principal, and by defendant as her surety ; 
that defendant, the better to carry on his deception, told the 
sheriff that plaintiff refused to sign the bond, and procured 
another to be made out, and signed by himself, as purchaser ; 
that defendant turned her out of possession, forcibly, in virtue 
of this pretended sale and purchase by him, and retains and 
claims the land as hisown. She alleges, that this pretended 
sale is a nullity, for the causes stated, and others that will 
appear; and that there was no legal advertisement of sale, 
and no written notice of seizure, as the law requires; no 
adjudication of the property was made to defendant, it 
being actually made to the plaintiff, but owing to defendant’s 
fraud and misrepresentation, he obtained the sale to himself, 
at less than one-fourth part of its value ; she further alleges, 
that defendant, by a similar fraud, has obtained the possession 
of nine slaves, one of whom died in his possession, and has 
retained possession thereof, from 3d May, 1831, until Decem- 
ber, 1832. That their services are worth one thousand 
dollars; and that she has sustained two thousand four 
hundred dollars in damages, &c. She prays judgment for 
the delivery to her of the land, and that the sale thereof, be 
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cancelled and annulled, and that she have judgment for one Wesrerx Dist. 
thousand dollars, the price of the hire of her slaves, and August, 1834. 


damages. 
The defendant pleaded a general denial. 
The evidence of the plajntiff showed the facts, which she 
- alleged to be in substance as set forth by her. The jury 
returned a verdict in her favor, annulling the sale, and 
restoring to her the land in question, and two hundred dollars 


. in damages; from judgment rendered thereon, the defendant - 


appealed. 


Andrews, for the plaintiff. 

1. It is objected, that the plaintiff shows no title. She sets 
up an absolute title to the land, and the defendant claims it 
under her title, bought at sheriff’s sale, and cannot attack it. 
2 La. Reports, 209. 

2. The judgment of the court is not for more than is 
claimed ; it annuls the sale, restores the land, and decrees 
damages for its illegal detention, &c., which is all we ask. 
The laws give us possession, when the land is decgeed to 
belong to the plaintiff, even if the verdict had been silent 
in that matter. C. Pr. 628, 630, 631, 632, 633. 

8. The amount of damages recovered, are proved, and are 
partly in lieu of rents. 


Saunders, contra. 

1. The plaintiff has shown no title to the land, the sale 
of which is sought to be rescinded. 

2. The judgment of the court is for more than is demanded 
in the petition, as given by the verdict of the jury. He 
prays for a rescission of the sale and damages; the judgment 
. rescinds the sale, gives damages, and decrees the land to be 
the property of the plaintiff, and orders a writ of possession. 

3. The amount of damages is contrary to law, and the 
evidence of tlie case. 

4. The judgment and verdict are, therefore, contrary 
to law, and ought to be reversed. 
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Mathews, J., delivered the opinion of the court. ; 


This suit is brought to annul a sale of a certain tract of 
land, which was sold by the sheriff of East Feliciana, 
to satisfy a judgment, which had been obtained against the 
plaintiff, at the suit of Sarah TMicker, and also to recover 
damages, and the price of certain slaves, alleged to be the 
property of the plaintiff. 

The cause was tried by a jury in the court below, who found — 
a verdict for the plaintiff, and assessed her damages at 
two hundred dollars. On this verdict, the court decreed the 
sheriff’s deed to be cancelled and annulled, ordered the 
plaintiff to be put in possession of the land in dispute, and the 
recovery of thé damages assessed, &c. From this judgment 
the defendant appealed. 

The evidence of the case shows, that the land now in 
contest, was seized under an execution, which issued on the 
judgment obtained by Tucker vs. Liles, (as above stated,) 
that on the first exposure to sale, it did not produce in cash, 
the sum required by law, and that it was afterwards offered 
for sale at a credit of twelve months, when Rhodes the 
defendant bid for it. Previous to bidding, he declared to 

several persons, that he intended to bid for the defendant 
inexecution. This information he communicated to a certain 
person, who appeared as a witness in the present suit, and 
testifies that his intention was to bid, and would have given 
more for the property, than the sum for which it was struck off 
to Rhodes, except for his belief, that the latter was really 
bidding for Liles, on whom he did not wish to enhance 
its value, as she was the defendant in execution, and owner. 
The sheriff was also told by the defendant, that he bid as 
agent for the present plaintiff: and it appears by his return 
on the execution, that it was adjudicated to her. She 
however refused to give the bond required by law, in cases 
of sheriffs’ sales on a credit ; and the officer conveyed the land 
to the defendant, who executed his bond to secure the price 
of adjudication, obtained possession of the property adjudica- 
ted, and finally paid the price. 
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There are certainly irregularities in the proceedings Wzsrsex Disr. 
of the sheriff,.as above stated. Whether these irregu- -Agut, 1894. 
larities would, without the additional circumstances LILES 


disclosed, afford good grounds to annul the sale, is aquestion anoozs. 


which we deem it unnecessary to settle on the present Where the 
occasion. The conduct of the defendant, whether the motives Sonduct of a bid- 


which led him to act as he did, were. honest or fraudulent, ser at" sherif's. 
sale, is of such 
certainly caused great prejudice to the plaintiff by preventing : charseter 0 — to 


other bidders from giving a greater price for her property, f fition in bidding, . 
then about to be disposed of, according to the rigor and coer the 
formalities of law. er price for 
We conclude, that there is no error -in the verdict and poner, thn 
judgment of the court below. It would, however, produce in- have , been  ob- 
justice. to the defendant, to allow the plaintiff to obtain er may have the 
possession of the land, without refunding to: him the price ae 
actually by him paid for it, and which was appropriated to the ree 


extinguishment of the plafntiff ’s debt. The sum paid, be reasonably ° 


four cents. The payment was made on the 14th of Novem- sale made mire 


ber, 1831. Now, as the sale is rescinded, the defendant must S24 is rescin- 


recover this amount with legal sinterest. The judgment of of ofthe improper 
which annuls the sheriff’s sale, and orders _Testoration of pode e buyer 
the property, seems to have been pronounced about the 20th «is ae 
of April, 1833. The interest which had accrued at this time, — — = 
is nineteen dollars, eighty-five cents, making an aggregate bet 
of three hundred and seventeen dollars, seventy-nine cents. or bat where the 
The two hundred dollars damages, assessed to the plaintiff in sold at sheriffs 
the present suit, ought to be allowed in compensation of pores gg 8 
the amount due to the defendant, which leaves a balance of — 


oe sustest the 
one hundred and seventeen dollars, seventy-nine cents. pares, 
may 5. - in 


compensation of 

It is, therefore, ordered, adjudged and decreed, that the the price which 

judgment of the District Court be affirmed ; and it is further all bes purcha- 
ordered, adjudged and decreed, that no execution or writ of ~ 
possession shall issue in this case, until the plaintiff and 
appellee, shall have paid to the defendant and appellant, 
the sum of one hundred and seventeen dollars, seventy-nine 


cents, or shall deposit this amount with the clerk of the 
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Wesreny Dist. District Court, for the parish of East Feliciana, and for 
August, 185+. the use of the defendant. It is further ordered, that the: 
wittams appellant pay the costs of this appeal. 
v8. 


BETHANY. 


WILLIAMS US. BETHANY. 
APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT. 


A peremptory exception may be pleaded, after the cause has been remanded 
for a new trial. 

According to the 420th Article of the Code of Practice, an amendment of 
the answer after issue joined, may be made by adding new exceptions, 
provided they be not of the dilatory kind. 

So in an action for the recovery of rent, on the lessee’s holding over, after 
the case has been remanded, he may oppose the exception, that after the 
expiration of the lease, he tendered the possession of the premises. 

A new trial will not be granted on the allegation that the verdict is contra- 
ry to law and evidence, when on an examination of the evidence, it does 
not appear the jury were clearly wrong. 


This is an action founded on a written obligation 
of the defendant, to pay the plaintiff three hundred dollars, 
for the rent of two plantations, for one year, ending in 
January, 1829, in which the obligor bound himself “to 
take the most particular care of alf the improvements, 
and return the rented premises under a good and lawful 
fence. ” ; 

The plaintiff charges the defendant with holding over, 
and not paying the rent for the year, ending in January, 1829, 
and doing gteat damage to the premises, for which he claims 
three hundred dollars, the price of his rent, and ten thousand 
dollars in damages, for the injuries, dilapidations, &c., caused 
by his misconduct to the lands and improvements. 
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The defendant admitted his signature to the instrument Wesrxes Dist. 


sued on, but pleaded a general denial, ‘and negatived every ~*usw, 1854. 


other allegation in the petition. , |, 

He next interposed the plea of res judicata to all that part 
of the plaintiff’s demand, which charges him with damages 
for the ruinous and dilapidated state of the premises, &c. ; 
that all these matters have been adjudged, in a former 
suit between the parties, 

In an amended answer, the defendant averred, he had 
delivered up the premises, at the end of the year, which were 
received by the plaintiff. This amendment was objected to 
by the plaintiff’s counsel, but overruled and admitted. 

Upon these pleadings, the parties went to trial. 

The plaintiff’s attorney offered in evidence, the testimony 
of Vincent Vaughan, residing in the state of Alabama, and 
Mrs. R. Cooney, of the parish of East Feliciana, which testi- 
mony had been taken down by the clerk, on the trial of 
another suit between the same parties, for the first year’s rent, 
and damages done to the leased premises, which suit and 
judgment therein, was unappealed from; the defendant’s 
counsel objected to the reading of this testimony, because it 
was not the best of which the nature of the case admitted ; 
that the testimony of these witnesses, taken in the present 
suit, would be better than that in the former, &c. The court 


overruled the objections, admitted the testimony, and a billof « 


exceptions was taken to the decision. 

The defendant then offered in evidence, the record of the 
suit and judgment, for the first year’s rent, and one hundred 
and fifty dollars in damages, for injuries and damages, which 
was pleaded as res judicata. 

The cause was submitted to a jury, on the evidence 
adduced by the parties, who found a verdict for the defendant ; 
from the judgment rendered thereon, after an unsuccessful 
attempt for a new trial, the plaintiff appealed. 

[This case was formerly before this court, at the May term, 
1830, in the Eastern District. See 1 La. Reports, $15. ] 


Turner, for the plaintiff. 


WILLIAMS 
v8. 
BETHANY. 
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Waersan ag 1. The objection made, to the defendant’s amended 
es, ISS. answer, averring delivery of the premises, at the end of the 


wiesans first year, ought to have been sustained, as the amendment 


Beraany. changed the issue, &c. 
2. The motion for a new trial, was improperly overruled. 
3. The plaintiff is entitled to a judgment, upon the 
evidence adduced in the cause, for the rent of the premises, 
held over by defendant, and to damages ; the testimony fully 
and clearly establishes the allegations in the petition. 


Andrews, contra. 


Bullard, J., delivered the opinion of the court. 


This case was before the court, on appeal, at a former 
term. 1. La. Reports, 315. The judgment in favor of the 
defendant was then reversed, and the cause, remanded for a 
new trial. One of the points then made by the plaintiff’s 
counsel was, that evidence to prove an offer, to surrender the 
rented land to the proprietor, was inadmissible, unless such 


A perempto- Offer was pleaded. In this position he was sustained by this 
i. aecied ane court. 
the cause has Qn the day fixed for the new trial, in the District Court, 


been remanded - » ‘ 
for a new trial. the defendant obtained leave to amend his answer, and, in 


re. ‘o his amended answer, sets up the exception, that after the 
Code of Practiée expiration of the lease, he tendered possession of the premises 
oe = to the plaintiff, and that he received the place, and retained 
a id gw oy possession by himself or his tenants. The filing of this 
oe - boar exception was opposed by the plaintiff’s counsel, on the 
they benot ofthe grounds, Ist, that it came too late, and 2dly, that it changed 


— nonce the issue between the parties. A bill of exceptions was 
for the recovery taken, and is now relied on as one of the grounds for revers- 
dle holding ing the judgment, rendered on the second trial. The 


over, ‘after the exception was in our opinion peremptory, and might well be 
manded, he may pleaded at that stage of the proceedings. The 420th article. 


capon that afer of the Code of Practice, authorises an amendment of the 
= ieee ‘answer after issue joined, by adding new exceptions, provided 
dered the pos- they be not of the dilatory kind. This is certainly not 


i f . : . : ‘ 
Sane. a dilatory exception. It goes to extinguish the action of the 
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plaintiff. If the other party was taken by surprise, it would Wssrsnx Dist. 
have justified a further delay, in procuring evidence to rebut, ust, 1854. 
but he chose not to ask that indulgence, but went into trial. BELL 
The appellant contends, that a new trial should have been ee... 
granted, on the grounds stated by him in his motion, forthat = **4%* — 
purpose ; that the verdict was clearly contrary to law and = Pos ot — 
evidence. On an examination of the evidence, which comes se Bagh ty 


up in the record, we are not enabled to say, that the jury was verdict is contra- 


so clearly wrong, as to authorise us to disturb the verdict. Patent 


an examination 


a of the evidence, 
It is, therefore, ordered, adjudged and decreed, that the it vagy Fagg 8p 
judgment of the District Court be affirmed, with costs. ond any 


‘ 7 


BELL vS. NORWOOD, ADMINISTRATOR, k&c. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF EAST 
FELICIANA. 


In an action on an account current, founded ona long course of commercial 
transactions between the parties, in which payments are charged for 
sums paid to take up drafts accepted by the plaintiff, the possession 
of the draft by the acceptor, is prima facie evidence of the payments 
charged in the account, and may be given in evidence in supportof such ~- 
items in the general account. 


The rule, that an acceptor of a bill is bound to show, not only the drawing 


and acceptance of the bill and its payment, but that it was put in circula- 
tion after acceptance, and that the, drawer had no funds in his hands, 
applies only to cases where the acceptor declares upon a bill of exchange 
against the drawer. 
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Western Dist. Where drafts are charged in an account current as paid to Guay, and those 


August, 1834. 


BELL 
— | 
NORWOOD 
ET ALS. 


offered in evidence are payable to.Gray, if the amounts and dates of the 
drafts correspond with those charged in the account, they will be 
received in evidence. 


A letter of guarantee must be construed strictly to charge the guarantor : 
so where A recommended B to the credit of C, and the latter made the 
advance to B and D, as a firm, on the faith of the guarantee: Held that 
the guarantor is not bound thereby. 


The testimony of one witness to a Signature, who swears he saw the party 
sign, and whose credibility is not impeached, will not be invalidated by 
the negative statements on oath of two witnesses, made on a comparison 
of handwriting of the party, and his signature to documents on file in 
the suit. 


Where the amount of a debt, or an agreement to pay money, exceeds the 
sum of five hundred dollars, the testimony of one witness alone is 
insufficient to prove such debt or demand. 


Accounts and letters relative to sales made by the plaintiff, and rendered 
to the defendant anterior to the date of the first item of the account ,sued 
no, are admissible in evidence, because it may also be shown that a’ 
subsequent settlement took place, and the moneys arising from such 
sales were accounted for. 


The re-possession of a note once specially endorsed by the payee, is not 
evidence of title to it, but that it is, ifthe transfer is made in blank. 


Parole evidence, to prove an agreement to pay interest at ten per cent., is 
clearly illegal and inadmissible. 


This is an action to recover the balance of a mercantile 
account by the plaintiff, who was a commission merchant in 
New-Orleans, against the defendant, as administrator of the 
succession of Abel T. Norwood, deceased, in which the 
former claims a balance of five thousand four hundred and 
seventy-one dollars and thirty-one cents, for moneys ad- 
vanced, services rendered as commission merchant, for cash 
paid on acceptances, commissions, guarantees, cash laid out 
and expended for the use of the deceased, for goods, wares 
and merchandise furnished him at sundry times, between the 
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OF THE STATE OF LOUISIANA. 
9d day of June, 1831, and 24th day of June, 1832, according Wzsrse» Dist. 
to the general account current annexed: agent: 5008. 
The plaintiff specially charges as items in said account: —_ 
That the said Norwood, deceased, executed his note on the =o 


21st December, 1831, payable twelve months after date, at 
the counting-house of plaintiff, in New-Orleans, for three 
thousand dollars, which was duly protested for non-payment ; 
and on the 15th May, 1832, the deceased executed another 


note, payable four months after date, for one thousand four - 


hundred dollars, at New-Orleans, also protested, &c. . that 
atthe special instamee arid request of the deceased, and 
under his guarantee, he accepted and paid two drafts of 
Messrs: Hardesty & Neill, one for two hundred and twenty- 
three dollars and eighty-six cents, the other for eight hundred 
and forty-three dollars and fifty-three cents, which, with 
interest and commissions amounts to the sum of one thousand 
and ninety-six dollars and seventy-nineé cents, and which the 
estate of the deceased is liable for. He prays judgment for 
the said sum as exhibited to be due by the account rendered, 


_ of five thousand four hundred and seventy-one dollars and 


thirty-one cents, with interest and costs. 

The administrator pleaded a general denial, and put the 
plaintiff on the proof of every item and allegation in the 
petition and account. 

Harvey, witness for plaintiff, states that he examined 
the account sued on, item by item, and finds it correct; 


that the balance charged to be due, is really due; that the © 


note of one thousand four hundred dollars in said account 
was signed by the deceased in witness’s presence ; that the 
plaintiff endorsed the other notes, and paid them; and he 
believes they were given to enable Norwood to raise money 
on them. . The notes and drafts mentioned in the account, 
were then produced, and their signatures proved. . The two 
drafts of Hardesty & Neill were contested, on the ground 
that the deceased had never been notified that the plaintiff 
had accepted his recommendation to advance them credit or 


13 
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Waersry Dist. money; and that his undertaking was not complete. The 
ea. letter of credit is as follows: 


v8. 
NORWOOD 
ET Als. 


* Mr. Saml. C. Bell.” 

“Sir: Any thing you can do for the bearer, Maj. S. W. 
Neill, whom I hereby introduce as my friend, will be done 
for me, he being a merchant in Clinton.” 

“TI am, &c.” 
“A. T. Norwood.” 
“P.§. If you should accept for Mr. Neill for $1000, I will 
be bound by this note.” “T am, &c.” 
“A. T. Norwood.” 


The parties introduced documentary evidence on both 
sides, to show the state of the respective accounts of the 
plaintiff and the deceased, and after an examination of all the 
evidence submitted, the probate judge found a balance of 
four hundred and three dollars and seventy-one cents due to 
the estate of the deceased, for which judgment was given. 
The plaintiff appealed. 

It appeared from the account current sued on, that the 
first item was stated as follows: ‘1831, June 3. To balance 


as per account due this day, $743 81.” This item was sup-. 


ported by the testimony of a single witness. The defendant 
opposed its being allowed, on the ground that the testimony 
of one witness was insufficient to establish a demand or debt 
over five hundred dollars. The probate judge admitted it. 


Downs, for the plaintiff and appellant. 


1. Thisisa suit brought by a commission merchant against 
the defendant, as administrator of A. T. Norwood, deceased, 
for the balance due by account, arising from drafts and notes 
paid, and advances, all on account of the deceased. 

2. The judgment of the Probate Court ought to be reversed, 
because the question, whether the plaintiff had funds to meet 
those drafts and notes, was not made by the pleadings, and if 
it was, the onus was on the defendant to show it. The 
plaintiff could not be required to prove a negative. 8 Martin, 
N. S. 257. | 
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3. But if the onus is devolved on the plaintiff, the satinhenty 
abundantly shows the fact. > 

4, It appears from the face and words of the drafts, that no 
funds of the deceased were in the hands of the plaintiff with 
which to take them up, consequently the estate must be 
charged with them. 

5. The rule of law on which the judge of probates decided 
the case, does not apply. It is not a suit on the drafs, but on 
account current, in which the amounts of the drafts are 
included, and they produced as vouchers to show how the 
plaintiff applied the funds in his hands. 

6. The suit is, in fact, founded on the amount of two oo 
one for one thousand four hundred dollars, the other for three 
thousand dollars ; the guarantee to Hardesty & Neill of one 
thousand and ninety-six dollars and seventy-nine cents, and 
the ‘balance for goods sold and delivered, and ‘not on the 
drafts. 

7. The sums we claim, have in fet been admitted. 
Admissions and accounts rendered; must be taken entire. 
1 Phil. Ev, 84. 3 Martin, N. S. 452. 6 Ibid. N. 8. 582. 
1 La, Reports, 281. 

8. An account rendered and not objected to, is binding on 
the party to whom it is rendered. 7 Martin, N. a 140, 
3 La. Reports, 544. 

9. The twoand one-half per cent. commissions, ought to 
have been allowed. The evidence in the case, completely 
brings it within the exceptions, to be found in the case of 
Millaudon vs. Arnaud, 4 La. Reports, 642. . 

10. The objection, that the testimony of one witness is 
insufficient to prove this account, as itis over five hundred 
dollars, does not apply. It could only apply, under any 
circumstances, to the first item of seven hundred and forty- 
three dollars, which is inserted in the account sued on, as the 
balance of a former account then unpaid. This item is 
abundantly proved by corroborating testimony, in ape of 
the single witness. 

11. The estate of Norwood, deceased, is bound by the 
guarantee of Norwood, made in his life-time in behalf of 


Qy 
Wersrean Dist. 
August, 1834. 
SS 
BELL 
va. 
NORWOOD 


als. 
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Westzew Dist. Hardesty & Neill, in his letter of credit to the latter; and the . 
August, 185%. circumstance of the drafts being in the name of Hardesty & 


BELL 
v8. 
NORWOOD 
ET ALS. 


Neill, can make no difference in the binding effect of the 
letter. The very words of the letter are: “If you accept for 
Neill, I will be bound.” 


Andrews, for the. defendant. 


1, The testimony of a witness, that a balance of seven 
hundred and forty-three dollars existed at a certain time, is 
not competent evidence. The items on which such balance 
is struck, should be proved; and the testimony of one witness 
is not sufficient proof. La. Code, art. 2257. 5 La. Reports, 
266. 

2. Drafts drawn by J. S. R. Guay, should not be received 

in evidence under an allegation in the petition, that drafts 
were drawn by J. H. Gray. 3 Martin, N. S. 636, 2 Ibid. N. 
S. 666. ; 
.. 8. Where the acceptor of a bill sues the drawer, he must 
prove, Ist. The drawing of the bill; 2d. He must rebut the 
presumption of having funds in his hands belonging to the 
drawer, out of which to pay the bill, by showing the absence 
of them ; and, 3dly. He must prove payment of the bill by 
himself, to some person authorised to receive it. The mere 
possession of the bill, is not even prima facie evidence of 
payment. Starkie on Ev. part 4, 276. Chitty on Bills, edit. 
1880, 410. 6 La. Reports, 336. 

4, Where a bill or note is transferred by a special endorse- 
ment, the endorser must show a re-transfer to him, before he 
can maintain a suit in hisown name. 7 Marlin, N.S. 253. 
1 Ibid. N.S. 101 and. 873. 7 Cranch, 163. 

5. An agreement to be bound for a draft, drawn by.8. W. 
Neill, is not an undertaking for the firm of Hardesty & Neill. . 
4.Cranch, 224. 1 Mason, 368... Coxe’s Digest, 357. 

6. Where credit is given in consequence of the undertaking 
of a third person, in a letter of credit, he should be imme- 
diately notified of the same, and of the extent of his liability. 
Starkie on Ev. part 4, 649. 2 Taunton, 206. 1 Mason, 323. 
7 Cranch, 69. 
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7. The guarantor of a draft is entitled to notice of non+ Wasrzan Dist. 
payment, unless the drawer is insolvent when the draft ellis 
~ becomes due. 2 Taunton, 206. Starkieon Ev. part 4, 650. BELL 

8. When the draft is for more than the guarantor bound a. a 

himself, he is not liable even upto theamount which he **4” 
agreed to guaranty. Starkie on Ev. part 4, 250. Chitty, 
| edit. 1830, 67. 
9. If after a bill, the serene of which is guarantied by a 
_ third person, becomes due, the creditor takes a note for the 
amount, from one of the drawers, and prolongs the time of 
payment, the guarantor is thereby discharged. Starkie on Ew. 
part 4,650. Ibid. 1389. La. Code, art. 3032. 


rer ree CERN ERIE IPT TE Re 


. 
- EER RNR EN. oe 


Bullard, J., delivered the opinion of. the court. 

This is an action instituted in the Probate Court, against 
the administrator of A. T. Norwood’s estate, in which he 
claims the sum of five thousand four hundred and seventy- 
ene dollars, for moneys advanced to the intestate in his 
life-time, for services rendered as commission merchant, for 
eosts paid on acceptances for him, and as guarantor to one 
Neill, as well as for goods and merchandise sold and delivered 
to him, from June, 1831, to June, 1832, according to an 
account current annexed to the petition... That account 
exhibits a balance’on a former account of about seven hundred 
dollars. It credits the deceased with sundry lots of cotton, 

’ sold at different times; and charges him with various drafts 
and notes paid by the plaintiff, in the course of his transactions 
with the intestate. 

The defendant pleaded the general denial, = judgment 

L being rendered in his favor, for a balance against the plaintiff, 
a the latter appealed. —- 

It appears from the evidence in the record, that the de- 
ceased and the plaintiff stood towards each other, for some 
years, in the relation of principal and factor. The latter 
received the crops of the former on consignment, for sale, and 
kept an account current, showing the amounts so received; 
and the sums paid on the drafts of the deceased, according to 
the usuat course of business between planters and commission 
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Wesrenn Dist. Merchants. The account sued on shows a debit anda credit 
August, 1854. side, and many of the items of charge against the estate 
BELL consist of sums paid on drafts and notes taken up by the 
oa plaintiff, and the notes and drafts are produced in evidence, 


XoRWoon ’ 
er aus. as proof of the items of the account. 


In an action Jt is urged by the counsel for the appellee, that the 


on an account F 

eurrent founded acceptor, in an action against the drawer of a bill of exchange, 
on along course , : 

of commercial is bound to show, not only the drawing and acceptance of 


permet sane the bill and its payment, but that it was put in circulation 


ak — which after acceptance, and that the drawer had not funds in his 
charged for sums hands, That the drawer is always presumed to have funds 


i ke up. stag 2 
Beats rs in the hands of the acceptor, and that the acceptance itself is, 


by the plaintiff, ay; . : 
Ceciekatenal evidence of the fact. Thisrule, to a certain extent, has been 


the draft by the recognised by this court. But we are of opinion, that.in the 
acceptor is pri- ’ 


ma facie evi- course of transactions like those shown between these parties, 
wawtachargelia the possession of the draft by the acceptor, is primé. facie 


ments chi 

pee pe sah evidence of payment, to be charged in account current, and 
ma zwven in * ° . . ’ : 
evidenee in sup- may well be. given in evidence in support of items in such 


oan general account. They are generally drawn in anticipation 


count. of produce to be shipped to the drawee, and the application 
The rule that oF the strict principle contended for to a case like the present, 


an acceptor of a 
bill is bound to might be productive of the greatest injustice; and it seems to 

show not only the 
drawing and ac~ us 10 apply only, to cases when the acceptor declares upon a 
© nce 0 e 


bill and its pay- Dill of exchange against the drawer. In the case before the 


— hn court, the execution of the drafts is proved; they are pro- 
culation afterae- duced by the plaintiff; and a witness, who was the book- 


. d ; - 
fas hotter keeper, swears to the correctness of the different items of the 


his. hands: ap. Account as charged. | , 
plies only toca- © Qne of the items charged in the account, is a sum of five 


a ners wtees hundréd dollars, for two drafts paid in favor of J. H. Gray, 


wehangeseaingt 811th February, 1832. The two drafts adduced in evidence, 


the drawer, are dated 8th February, 1831, at twelve months, in favor of 


are ere, rafts J, 8. R. Guay. It is contended, that there is such a variance 
aa seecnen, ste in the name that they were inadmissible in evidence, and a 
Guay and those bill of exceptions was taken to the opinion of the court, over- 


offered in evi ruling the objection. The amounts and dates of the drafts 


dence are paya- , F 
ble to Gray, if correspond with those charged in the account current, and 


th ts and ‘ nce Aga 
dates of the the only difference is in the pame of the original holder ; 
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Guay, instead of Gray. The strict rule contended for, applies Wzsrsax Disr. 
with greater force in cases where the action is brought August, 1834. 
directly on the instrument. In this case, the money is ——_— 
charged as paid to Gray, and the draft and endorsement’ on xo, woop 
it, shows that it was paid to Guay. As evidence of adis- _* 41. 
bursement made on account of the intestate, we think the <r ieee 
document admisible, and the variance not fatal. charged in shen 

The estate is charged with a sum of*one thousand ninety will be received 
six dollars seventy-nine cents, as the amount of account of een z 
Hardesty and Neill, guarantied by A. T. Norwood. In support agg Se must 
of this item of his account, the plaintiff produced two drafts of gieuy to charge 
Hardesty and Neill, making together about that amount and the § Ly 
a letter addressed to the plaintiff by the deceased, in which commended B to 
he says, “any thing you can do for the bearer Major S. W. pe pte “< 
Neill, whom I hereby introduce as my friend, will be done made = 
for'me, he being a merchant in Clinton,” and he adds, D, o's im, 
“P. 8. If you should accept for Mr. Neill for one thousand tee: Held 
dollars, I will be bound (by) this note.” We concur with the (3h) —— 
court of the first instance, that the liability of the estate, is thereby. 
not sufficiently proved. It is a settled rule, that guarantees are 
to be construed strictly. Norwood might have been willing 
to become the security of Neill, and not of Hardesty and 
Neill.. The engagement was personal, as to Neill, and did 
not, in our opinion, authorise any advance to a firm, of which 
he was a partner, on the credit of Norwood. | 4 Cranch, 224. 

1 Mason, 368. Coze’s Digest, 351. 

The genuineness of a note of one thousand four hundred ,,, once 
dollars, charged in the account, is contested by the adminis- ness ae eee signa- 
trator. Its execution by the intestate, is positively sworn to ous ony 
by a witness, whose credibility is not impeached. That evi- oeriaaiiny it nex 
dence is opposed by the opinion of two witnesses, who state epee ae 
that the signature differs, in some respects, from the common ted by the nega- 
' signature of Norwood. One of them says, that it has no pig re 
resemblance to the signature of the same party, to certain nse souaenae made 
documents referred to, and filed in the suit. These negative of hand writ rig 
statements cannot outweigh the direct affirmative oath of the }, thy ed awe Od to 


documents on file 
witness, who testified that he saw the note signed; and we ;imenson 
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Wesrerw Dist. agree with the judge below, —_ its execution is a 
August, 1854. proved. 

BELL It is urged; that the first item of the account sued on, is not 
xonwoopn  8Ufficiently proved ‘by the oath of a single witness, and’ the 
er aus, —_ defendant relies on the 2257th article of the Louisiana Code. 
That article declares, that all agreements relative to personal 
property and all contracts for the payment of money, when 
the the value does not exéeed five hundred dollars, which are not 
eran agree {oe} reduced to writing, may be proved by any competent evi- 
to pay ‘money, dence: Such contracts or agreements above five hundred 
exceeds the sum dollars in value, must be proved at least by one credible wit- 
saad gress on ness and other corroborating circumstances: The counsel 
ness alone isin- for the plaintiff endeavors to establish a distinction between 
at ads debt 2M agréement to pay money, and proof of the balance of an 
or demand. account on settlement; and contends, that the silence of the 
intestate, when the account was rendered showing a balance 
of‘seven hundred and forty-three dollars, proved bya single 
witness, is sufficient evidence of such balance. We cannot 
adopt this reasoning; proof of a state of indebtedness, from 
which an agreement to pay is a legal inference, is in sub- 
stance proof of the agreement itself, and where the amount 
exceeds five hundred dollars, the testimony of a single wit- 
hess is not sufficient. But, he further contends, that the 
evidence is corroborated by a circumstance shown on the trial. 
That the defendant produced on the trial a letter, which is in 
the record, from the plaintiff to the intestate, in which the 
existence of this balance is mentioned as the reason for not 
accepting a draft at sight, drawn on him by Norwood. The 
letter is of a date prior to the one on which the balance is 
charged, and the alleged balance is not the same. This, 
therefore, is not, in our opinion, a fact which goes to prove 
that the balance claimed was due, as charged. This item of 

the account, must therefore, be rejected. 

In the progress of the trial, the defendant offered in evi- 
dence certain letters and accounts of sales from the plaintiff, 
of a date anterior to the first item of the account sued on. 
Their introduction as evidence was opposed, on the ground 
that they were irrelevant, and a bill of exceptions taken to 
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their admission, as documents emanating from the plaintiff, Wzsrzax Disr. 
and relating to the money, transactions of the parties, we -#uswt, 1894. 
think them admissible. But the plaintiff cannot be charged ~ aux 
with the amounts of sales shown, because, although the _ 
evidence of Harvey may be insufficient to prove a balanceon — 2 ats. 
settlement afterwards, so as to enable the plaintiff to recover Liter relative 
that balance, yet it suffices to show that the funds received sales 


previously to that date, had been accounted for. Proof of pay- ren ie pn 

ment is not proof of a contract. If the defendant seeks to deendnt nt 
first i 

charge the plaintiff for cotton sold on his account, prior to the of Ld — 


$d June, 1831, he is repelled by evidence that a settlement of sued on, are ad- 
the account took place at that time, which resulted in a eo 
balance in favor of the plaintiff. The record is full of evi- it may, also be 
dence, that an account current did exist between the parties, sequent _ settle- 
in relation to the sale of produce, and the witness proves that an4 por 
a settlement took place at a particular time. me gies —_ 


It is further contended by the defendant, that in relation to accounted for. 
the two notes sued on, the plaintiff, who was the original a a 


payee, and appears to have endorsed them, cannot recover — aby the 
without showing a re-transfer to himself. Both the notes payee, isnot evi- 


were drawn by Norwood in favor of the plaintiff, and by him Stbut that it i, if 


endorsed in blank, and both show a subsequent endorser in the transfer is 
made in blank. 
blank. This court has held, ‘that Te-possession of a note ONCE parole evidence 


specially endorsed by the payee, is not evidence of title, but * Prove an 


t to 

that it is, if the transfer is in blank. '7 Martin, N. S.358. © pay interest at 
ten cent. is 

Parole evidence to prove an agreement to pay interest at ¢) illegal 
and \nedmnissl- 


ten per cent., is clearly illegal and inadmissible. ble. 
Rejecting the first item as not proved, the amount charged 

on the guarantee, and the interest account, there appears to 

us to be a balance fairly due to the plaintiff, of three thousand 

four hundred and thirty-five dollars and twenty-eight cents. 


“It is, therefore, ordered, adjudged and decreed, that ‘the 
judgment of the Court of Probates be avoided and reversed, 
and that the plaintiff and appellant recover of the defendant, 
as administrator of the estate of A. T. Norwood, deceased, the 
sum of three thousand four hundred and thirty-five dollars 
and —— vents, with costs in both courts. 
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Western Dist. 


August, 1834, 
BOWMAN 


FLOWER. 





CASES IN THE SUPREME COURT 


BOWMAN vs. FLOWER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


In a petitory action, the plaintiff cannot recover any part of the land in the 
possession of the defendant, which is covered by his title, and which is 
not shown to be embraced within the limits of the patent, under which 
the plaintiff holds. 

In a suit, involving the question of limits.and boundaries, between two 
tracts of land, where the parish surveyor, called as a witness, was asked 
the following question : “ were you called upon as a surveyor of the 
state, to fix the boundaries between the parties, under the provisions 
of the Civil Code, where would you establish it, with the lights before 
you?” Held, that the question was illegal, as the answer would have 
been, to decide at once, the controversy between the parties, as well 
questions of law, as of fact, and cut the knot which courts and juries had 
labored years to untie. 

Surveyors, when called as witnesses, may properly be questioned as to the 
appearance of old lines, marks upon trees, and their opinion as to the age 
of certain marks on trees, and similar facts, connected with their 
profession. 


The plaintiff, who is a resident of the state of Pennsylvania, 
alleges, he is owner and proprietor of a tract of land, situated 
in the parish of West Feliciana, and granted by the Spanish 
government, in to one John Collins, from whom, 
as grantee, he derives a regular, legal title. He states, 
that the defendant has taken illegal possession of -about 
thirty arpents of said tract of land, which he continues to 
hold, and has cut the timber therefrom, and cultivated the 
greater part ever since January, 1815. He prays judgment, 
delivering him the possession of the land, together with rents 
and profits. 

The defendant pleads a general denial ; and avers that he, 
and those from whom he derives title, have been in the quiet 
and peaceable possession of the premises, for more than thirty 
years, and prays to be dismissed with his costs. 
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The defendant amended his answer, by averring, that in Wesreas Dist. 
ascertaining a correct limit or boundary between them, ~lugust, 1834. 
it would be found, that the plaintiff was in possession of lands soomnee 
belonging to the defendant; and he prays judgment for fa. ee 


whatever quantity may be so found. 

It was admitted and agreed by the parties, that all the 
intermediate transfers have been regularly made, from the 
original patentees, to the present holders. 

It was also agreed, that the jury might find a special 
verdict. On the 17th December, 1822, the jury returned a 
verdict in favor of the plaintiff, establishing his corner, and 
that the line be run west from thence,,as laid down in 
the plat of survey, made in the case ; upon which the court 
rendered judgment, that the boundary line between the 
plaintiff and defendant, shall forever hereafter be fixed and 
established according to said verdict, and that the plaintiff 
recover from the defendant, the property and possession of 
all land and improvements, heretofore possessed by the 
defendant, north of said line. 

A new trial was granted, on the ground of newly discovered 
evidence, since the trial, &c. 

On the second trial, the jury found a verdict for the 
defendant, that theline running east from the corner establish- 
ed in the first verdict, is to be the true boundary line between 
the parties. Judgment was rendered thereon, accordingly. 

A bill of exception was taken in the course of the trial, to 
the opinion of the judge, admitting certain depositions in 
evidence. On appeal, the judgment was reversed on this 
point, and remanded for a new trial. See 2 Martin, 
MN. S. 267. 

On the return of the case, it was agreed, that the titles to 
the land in dispute, were to be held complete, and the cause 
tried as between the original parties. The jury found 
another verdict, fixing another boundary between the con- 
tending parties, different from that contained in the two first . 
verdicts. 

After an unsuccessful effort to obtain a new trial, and 
to arrest the verdict, on the ground of a mistake; the 








i a EN ETE EE NAc 





108 





CASES IN THE SUPREME COURT 


Wesreax Dist. defendant appealed from the judgment rendered thereon. 
August, 1834. See 3 Martin, N. S. 641. 


BOWMAN 
V8. 
FLOWER. 


When this cause came back the second time, it was tried 
on a mass of evidence, taken under commissions, and in open 
court, besides the original titles of the contending parties, 

- The jury returned a verdict for the plaintiff, designating 
the boundary line between the parties, in reference to a 
diagram on file. 

The defendant’s counsel moved the court to grant a new 
trial, on the following grounds : 

1. The verdict of the jury, appears clearly contrary to law 
and evidence. 

2. The defendant has discovered, since the trial, evidence 
important to the cause, which he could not with due 
diligence, have obtained before. 

3. That manifest injustice has been done in the case, by 
the verdict of the jury. 

The defendant’s affidavit, setting forth the newly discovered 
evidence in detail, was filed, with the affidavit of the parish 
surveyor; the principal fact disclosed, was the alleged 
discovery of the true corner tree, which would materially 
change the boundary between the parties. 

The plaintiff, in answer to the motion for a new trial, 
alleged that the evidence, pretended to have been discovered, 
since the trial, is unimportant, and if true, could in no manner 
affect the verdict, &c. Testimony was taken on the issue 
made for a new trial. | 

The district judge was of opinion, no counter affidavits or 
evidence could be received on a motion for a new trial; and 
overruled the motion accordingly. The defendant’s counsel 
excepted to the judgment of the court, rejecting counter 
affidavits and testimony offered, pending the motion for a new 
trial. 

Judgment was rendered on the 21st December, 1826, 
confirming the verdict, establishing the boundary line between 
the plaintiff and defendant, in favor of the former, and that 
he recover all the land occupied by the defendant, north of 
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said line, and be put in possession thereof. From this Wasvane Bast 


judgment, the defendant again appealed. August, 1834, 
During the trial, there were several bills of exception taken, »owmax 


and those that were relied on, in this court, are fully statedin owes, 


the opinion given in the cause; as also the original Spanish 
and other titles, offered in evidence. 


Turner, for the plaintiff. 


Downs, for the defendant. 


1. A new trial ought to have been granted on the grounds 
prayed for. 

2. There was error in the opinion of the court, refusing to 
permit the surveyor to state, where he thought the line ought 
to run. 

3. The fallen gum is the true corner, and gives the 
defendant all he contends for. 

4, There is a susplus in the land to be divided, and this will 
give the defendant more than he has occupied or claimed. 
La. Code, 847. 

5. Prescription must govern this case, and which operates 
favorably to the pretensions of the defendant. La. Code, 848. 


Bullard, J., delivered the opinion of the court. 


This case has been twice before this court, on appeal, and 
two successive judgments have been reversed, one in favor of 
the defendant, and the other in favor of the plaintiff. On 
the last trial in the court below, the jury established a 
boundary between the adjoining tracts of land, held by , | one 
the parties respectively, of which the defendant complains, action sed 
and he asks a reversal of the judgment pronounced thereon. ‘Ht _cannot,_re- 


th the 
The action appeared to the court before, as it appears now, ‘¢ lee 


essentially petitory, and consequently the plaintiff cannot the Sciendast, 


recover any part of the land in possession of the defendant, Be hie ‘ide, and 


which is covered by the defendant’s title, and which is which mS = 


not shown to be embraced within the limits of the patent, held braced _ within 

oe the limits of the 

by the plaintiff. patent under 

The titles of the parties are of equal dignity, and that ee 
of the defendant the oldest. The patent in favor of W. P. 
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Wesrerx Dist. Collins, which is admitted to be the defendant’s title, calls for 
August, 1834. a superficies of six hundred and forty arpents, having a front 


BOWMAN 
vs. 
FLOWER. 


of sixteen arpents on the Bayou Sarah, by a depth of forty 
arpents, bounded on the south by Bernard Higgins, and 
on-the north by John Collins. That of John Collins, under 
whom the plaintiff holds, is for eight hundred arpents, having 
a front of eighteen arpents on the Bayou, and a depth of forty 
three arpents and six perches, or six-tenths of an arpent, 
bounded on the south by W. P. Collins, and on the other 
sides by vacant land, at the time the primitive title was 
granted. The side lines of both patents, are represented on 
the figurative plans, made by Trudeau, as parallel to each 
other, and running due west from the Bayou. 

It is apparent, from a simple inspection of the titles, and 
the plats of survey, returned under the order of the District 
Court, that the line C D, fixed by the jury as the dividing 
line between the two patents, cuts off a part of the defend- 
ant’s land, and gives to the plaintiff more land than he 
is entitled to, under the patent of John Collins, as surveyed by 
Trudeau, beginning at Lytels on the south. 

It is suggested to us by counsel, that there is evidently 
between Lytels and Higgins, more land than is embraced 
in the two patents, and that an equitable division ought to be — 
made of the surplus, between the parties. If this was simply 
an action of boundary, perhaps in the absence of proof of a 


‘consentional boundary, and the uncertainty as to the lines 


really made by the Spanish surveyor, we might think 
ourselves authorised to take that course. Much of the litiga- 
tion in this case, has probably arisen from a vain search for a 
common corer, to the two patents, on the back parts of the 
tracts. Such a corner cannot exist, because the tracts have 
unequal depths. All the evidence therefore, which has been 
given, leads to no satisfactory results.) We have not 


before us such data, as will enable us to decide definitively 


between the parties, as to the true division line, and can only 
say, that the line settled by the judgment below, is in our 
opinion, inconsistent with the written titles, exhibited by the 
parties. It appears, that the plaintiff is in possession, under 
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the patent, of-all the land north of Lytel’s land, as represent- Wesrze» Dist. 
ed by Trudeau, which in fact, is a greater extent than is -#uswt 1894. 
expressed in his patent, if he recovers according to‘the  sowmax 
judgment rendered in this case. rLowER, 
Our attention is called to a bill of exceptions, to the opinion Rent og invol- 
of the district judge, who refused to permit a certain question in wt limits 
to be put to a parish surveyor, who was called as a witness, $4 boundaries 
The question proposed, and objected to, was in the following ‘sc of fs 
words: “ Were you called upon as a surveyor of the state, to surveyor, ealled 
fix the boundaries between the parties, under the provisions 35..athe follow. 
of the Civil Code, where would you establish it, with the iWvers'yon call 
lights before you.” ed upon as a sur- 
We are of opinion that the District Court did not ert, ‘tate, By 


in refusing to permit such a question, to be answered by the the _ boundaries 


een 
witness. The answer to it would have been to decide the parties under 
. . provisions of 
controversy between these parties, as well questions of law as the ‘Civil Code, 


of fact, and to cut at once the knot, which courts and juries wsblieh it, oi 
had laboured years to untie. If the answer to such a aon inks Gee 
question, were legal evidence, it would be binding on this the question was 
court, and a judgment, disregarding it, would be clearly postr 
contrary to evidence. Professional men are sometimes called been to decide 


: ne tei . t once, the 
to testify, and their opinions are evidence. The surgeon who troversy between 


states, that a certgin wound, in his opinion, produced death, te ania 
speaks of the effect which would propably result from a lw % of fact, 


. . and cut the knot 
given cause, according to his knowledge of anatomy, and which. courts and 


his professional experience. The effect already exists, and Liven ute. 
his opinion is asked only as to the probable cause. But surveyorswhen 


the surveyor was asked, not whether a plat had been drawn, ae 
according to the principles of his art, but what line ought to bs quiataned 
be established, according to the Civil Code. Surveyors may ance of eh eas, 

properly be questioned, as to the appearance of old lines, py om ; 
marks upon trees, and their opinion as to the age of certain * ert = 
marks upon trees, and similar facts, connected with’ their trees, and simi- 
profession. The same objection exists, though not to the li eB 
same extent, to the question propounded to another witness, Profession. 


who was a surveyor under the United States. 


° 
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WesrzayDisr. It is, therefore, ordered, adjudged and decreed, that 
August, 1834. the judgment of the District Court be reversed, the verdict 

uaxovz set. aside, and the case remanded for a new trial, the costs of 
nezp eats, ®@ppeal to be paid by the appellee. 


LANOUE vs. REED ET ALS. 


Se ene eehey nemo rm 


APPEAL FROM THE COURT -OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where a married woman is sued as heir, it is necessary that the husband 
be cited to assist his wife, in defending the suit. 

So where the wife as heir, was sued together with her husband, and the 
citation of appeal is directed to her alone, although served on the 
husband, the appeal will be dismissed, for want of legal citation. 


This suit was instituted against John Reed, testamentary 
executor of Mrs. Sarah Rowell, deceased, for the rescission of - 
the sale of three slaves, which the plaintiff purchased at the 
sale of the succession of Mrs. Rowell. The plaintiff prays, 
that the executor and Mrs. Mary Pierce, wife of Constantius 
Pierce, assisted by her husband, be cited &c. The citation 
in the District Court, was issued and directed to the executor, 
and Mrs. Mary Pierce, wife, §c. On the trial, the defendant 
had judgment, and the plaintiff appealed. The citation 
of appeal was directed to Reed; the executor, and to Mrs. 
Mary Pierce, testamentary heir of Mrs. Sarah Rowell, deceased, 
wife of Constantius Pierce, &c., and served on Reed and 
“ C. Pierce in person.” Pierce, the husband, was not directed, 
in the body of the citation, to be cited, although the sheriff 
made personal service on him alone. 


A. N. Ogden, for the defendants and appellees, moved to 
dismiss the appeal on the following grounds : 
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. That Constantius Pierce, the husband of Mrs. Mary wesriawDisr 
nth one of the appellees, has not been cited and made 0 August, 1854. 
party to the appeal, as is required by law. BURROUGHS 

2. That the certificate of the judge, that the evidence were. 
found in the record, is conformable to his notes of the same, 
is insufficient, the evidence not having been taken down 
in writing, by the clerk of the court, and there being no 


statement of facts, bill of exceptions, or errors, assigned. 


Brunot, conira. ich one ie 
sued as heir, it 
is necessary 

Mathews, J., delivered the opinion of the court. ae 

The appellees move to dismiss this appeal, on the ground his wife in de- 

of want of legal citation. "an Chan i 
The suit is brought against ar/ executor, and a testamen- med tom — 
tary heir; the latter being a married woman, was sued wi ne ow Frew a 
Cle 


together with her husband. He is not cited in the appeal, ention of 
which ought to have been done, being a party to the suit, is directed toher 
necessarily made so, to protect the interest of his wife. served ‘on 


pa ne for want 
It is, therefore, ordered, that the appeal be dismissed, [fF jerai citatios 
at the cost of the appellant. 


BURROUGHS v8. NETTLES. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING 


In a suit between the transferee.and the maker of a promissory'note, where 
the answer alleges fraud and collusion, between the payee and transferor 
of the note and the plaintiff, parole evidence of the acts of the former is 
clearly mamas against the latter, if the collusion is established. 
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‘Waeraan Dist. And where the jury are to pass at once on both the plea of collusion and 
August, 1834. —_ the acts of the transferor, charged with colluding with the plaintiff, the 
oO 


BURROUGHS evidence relating to these two points, must be administered simultaneously, 
a On the score of irrelevancy, the objection to testimony is seldom of any 


avail in the Supreme Court. 
The promise of the vendor of a siave, to rescind the sale on account of 
redhibitory defects, is admissible in evidence, in a suit between the 
transferee of a note and the maker, for the price of the slave, to show 
| the existence of the redhibitory defects. 
Where the day of payment of a note is past, at the time of its transfer, it is 
a sufficient warning to whoever receives it, that the maker may have 
some just reason to withhold payment, as he has a right to any equitable 
‘defence after the transfer, which he might have successfully urged before. 
A note payable on demand, may be sued upon immediately, or pleaded in 
| compensation. . ad 
| A verdict found on the plea of fraud and collusion, is entitled to particular 
attention, because they are the objects for the cognizance of the jury. 
| This is an action on a promissory note, of the following 
tenor: “$675. On demand, I promise to pay A. C. M‘Daniel 
| or bearer, the sum of six hundred and seventy-five dollars, for 
value received, this 22d day of April, 1833. 
“‘ James Nettles.” 
“T transfer the within note to Henry Burroughs, for value. 
| received, this Ist day of June, 1833. 
| » “A, C. M‘Daniel.” 
The plaintiff alleges, he has made an amicable demand, 
upon the maker of the note, of payment, which has not been 
| complied with ; he, therefore, prays judgment for the amount 
| thereof, and interest from judicial demand. 
| The defendant pleaded a general denial, and that said 
note was never bond fide transferred to the plaintiff; that he 
gave no valuable consideration therefor; that it was not 
transferred at the time it purports; and that it was never in 
the possession of the plaintiff, who is neither the legal or 
equitable holder thereof; that said transfer was simulated 
and fraudulent, and made with the intent to cheat and 
defraud this defendant, and deprive him of his equitable 
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defence against said note; in the hands of the payee; that Wesrzaw Disr. 
said note was fraudulently obtained from him without any 2ugws 185%. ° 
valuable consideration ; that said M‘Daniel agreed to sell rae 


him a negro man, by the name of Hector, for the amount of 
the note, but failed to make any title and had none himself, 
the negro being the separate,property of his wife. He further 
states, that in pursuance of an agreement to cancel the sale, 
he returned the slave to M‘Daniel, who appointed a time to 
meet him and deliver up the note, and failed; that said slave 
was discovered to be afflicted with a redhibitory disease, of 
which he has since died, &c.; that the plaintiff participated 
in the fraud practised in this case, and was cognizant of all 
the facts at the time of this pretended transfer. 

The defendant avers, that he has been put to much trouble 
and expense by the proceedings against him, and sustained 
damages to the amount of eight hundred dollars ; wherefore 
he prays judgment that his note be given up or cancelled, 
and for damages and costs. 

The plaintiff introduced in evidence the deposition ‘of 
Sarah Wisdom, taken under a commission, before a justice of 
the peace. She declares, the note of. Nettles was given in 
part payment of the price of several slaves, sold by Elizabeth 
Burroughs to Jane M‘Daniel, the former the wife of the 
plaintiff and the latter the wife of the transferor of the note. 
Witness saw M‘Daniel endorse the note to plaintiff, at or 
about the time it bears date ; that plaintiff sent the note to 
Nettles for payment by M‘Daniel; heard M*‘Daniel tell 
plaintiff it was not paid, and the latter told him to put the 
’ note in suit for collection. Witness knows the note was 
given by Nettles to M‘Daniel for anegro man, named Hector, 
whom she knew to be healthy and sound at the time. 

Dr. Skipwith was called by defendant, about the 6th 
September, 1833, to see Hector, who was sick. * Defendant 
said, the negro had been sent back to him by M‘Daniel, and 
he was determined not to keep him.” 

. The defendant’s counsel objected to the reading of Sarah 
Wisdom’s deposition, on the ground that some of it was hear- 
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Wesrxax Dist. say, and that it was not the best evidence the case admitted 
August, 1834. of The court admitted it, and a bill of exceptions was taken. 
BURROUGHS The cause, on these pleadings, and the evidence adduced 
uuee, bythe parties, was submitted to a jury, who found a verdict 
for the defendant. From the judgment rendered thereon, 
| after an unsuccessful motion for a new trial, the plaintiff 


appealed. 
Lawson, for the plaintiff, 


1. The evidence shows, the note in suit was executed the 
7 22d April, 1833, in favor of M‘Daniel, or bearer, who on the 
| 1st June of the same year, transferred it to the plaintiff, in 
a part payment of the price of some negroes, purchased by his 
; . wife from the plaintiff’s wife. 
2. This court must either reject the testimony excepted to, 
) and remand the cause for a new trial, or reverse the judgment 
and give one for the plaintiff. 
‘ 3. The court erred in permitting improper and illegal 
testimony to go to the jury. 
| 4. The-court suffered matters and things between other 
parties to be given in evidence against the plaintiff in this 
suit, and permitted the witnesses to detail to the jury hearsay 
evidence, and testimony irrelevant to the issue. 
5. The court erroneously permitted the defendant to give 
parole proof of a verbal agreement made by defendant and 
M‘Daniel, to rescind the sale of the slave and cancel the note, 
. two months after it was transferred to the plaintiff. 4 La. 
Reports. 64, 20, 166. 

6. The judgment ought to be reversed ; the execution and 
assignment of the note for a valuable consideration, is ad- 
mitted and proved. The defendant has failed to show the 
slave was afflicted with a redhibitory disease, and he has 
failed to show fraud and simulation. 

7. Without fixing a knowledge of fraud on the plaintiff, it 
could not be legally urged in bar or avoidance of his rights, 
though established against the transferor of the note, which 
is not done in this case. Chitty on Bills, edit. 1830, p. 70, 67, 
note 1 and 9—400-1. 
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Andrews, contra. i Wesrerx Dist. 
August, 1834. 
Martin, J., delivered the opinion of the court. BURROUGHS 


This is an action instituted by the holder and transferee of —yurruzs. 
a promissory note, payable to bearer, against the defendant, 
as the drawer and maker thereof. The latter pleaded a 
general denial; and fraud and collusion between the payee * 
and transferor of the note, and the plaintiff; and also the 
failure of the consideration for which the note was given, it 
being originally given for the price of a slave, who was — 
attacked with a redhibitory disease. He likewise prayed for 
a rescission of the sale. There was a verdict, and judgment 
rendered thereon for the defendant ; from which, after an 
unsuccessful effort to obtain a new trial, the plaintiff appealed. 
The record of the case shows, that the note was given on 
the 22d of April, 1833, and made payable to A. C. M‘Daniel 
or bearer, who on the Ist day of June following, transferred it 
by a written transfer to the plaintiff, in part. payment of 
several slaves, purchased by the wife of M‘Daniel, from the 
wife of the plaintiff. "The transfer was made by the delivery 
of the note, accompanied by a written assignment on the 
back of it. It is shown that the slave was attacked with a 
redhibitory disease, and shortly after returned to the vendor, 
who refused.to receive him. He soon after died, in the pos- 
session of the defendant. 
Our attention is first drawn to a bill of exceptions, taken 
by the plaintiff and appellant’s counsel, to the admission 
in evidence of the testimony of W. Waddle, S. Nettles, tveon the t bee 
W. Nettles and John Nettles, which testimony was taken "°° maker — bn 
down by the clerk, on the ground that what they related, arn sae 
was res inter alios acta. 2. That the testimony is irrelevant, s en alegee 
fraud and collu- 


or founded upon hearsay. Lastly, it is opposed on the ground «ion between the 


of an attempt made to give parole evidence of the cancelling — pry te 


or rescinding the sale of aslave. The court overruled the and the plaintiff, 


objections, on the ground of the plea of fraud and collusion. Puc ane ue 


The answer, alleging collusion between the plaintiff and Saini 
the payee, who transferred the note, clearly authorises evi- « againstthe latter, 
dence of the acts of the latter to be given against the former, js established. 
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Wesrerx Dist. if the collusion was established. And as the jury was to pass 
August, 1834. at once, both upon the plea of collusion and the acts of the 
surnovons transferor of the note, evidence relating to these two points, 
xrrmxs, Was to be administered simultaneously. On the score of 

_ Andwhere the irrelevancy, the objection to testimony is seldom of any avail 
a. = Pith in this court. Irrelevant testimony is easily rejected, and has 
the plea of gol- no other effect than to cause a loss of time. It often happens 
acts of the trans- that, in order to illustrate the fact to which he deposes, a wit- 


mg colin ing Ness is necessarily led into the detail of circumstances, and 
pc Raap a the information which he has received in relation to it. In 
_ Telating to these such a case, if the party against whom the witness is intro- 
be administered duced, apprehends danger, he may warn the jury of the 


a obligation they are under to disregard hearsay testimony, and 


- woven if necessary, call on the court to instruct the jury accordingly. 
pe og noe The promise of the vendor of the slave, for which the note 
dom of any avail was given, to rescind the sale and return the defendant’s 
in the Supreme > sage ia 
Court. _ note, if not admissible to support a demand for the rescission 
of eee eramise. of the sale thereon, may be received to establish the admission 
a slave to re- of the vendor of the existence of a redhibitory vice. It does 
seind the sale on eae . : ae 
sccorint of red- not appear to us, that the District Court erred in admitting 
hibi ects, : 

is admesible in the evidence. 


evidence, in @ On the merits: if the note was still in the possession of 
suit between the 

traneferes of a the vendor and payee, there cannot be the least doubt but 
“ny no that the evidence adduced would discharge the defendant 


of the ‘slave, ‘© from the obligation of payment. His counsel has concluded 


ence of the red- that the same consequence follows in the present case : 


hibitory defects. 1 Because the note, having become the property of the 


apa pps plaintiff after the day of payment was passed, he holds it 


= fae ah subject to every equitable plea or defence that might be 
— it is opposed to his transferor. 

ing to whoever 2. Because the evidence shows, that the plaintiff colludes 
pce en brs with his transferor to deprive the defendant of the means of a 
po sth jut defence, which would be destroyed by a fair transfer of the 


hold payment, as note to a party without notice. 


py mh a I. The circumstance of the day of payment of the note 


fence after the being past, at the time of transfer, is a sufficient warning 
he might have to whoever received it, that the maker may have some just 


successfully ur- ; a er : 
ged before. reason to withhold en since it is held he has a right to 








a ee 
. 
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any equitable defence after the transfer, which he might have Wserzaw Disr. 
successfully urged before. A note payable on demand, may swt: 1894. 
be sued upon immediately by the legal holder; or may be  svnmnovens 
pleaded in compensation: yet, in the usual course of affairs, watttian 
it is not expected to count on instant payment. Hence, if it A note paya; 
be offered to be transferred shortly after its date, the circum- may be sued 
stance of its having been the object of an instant call for or eneeaeate 
payment, does not necessarily present the same degreé of compensation. 
suspicion, if any, as in the case of a note payable on a given 

day, which is already past. 

We, however, refrain from expressing any opinion on the 
first point, because that which we have formed on the second, 
renders it unnecessary. 

II. The jury have passed upon the plea of fraud and collu- mh 
sion, and found in favor of the defendant. A verdict on these found on the 
pleas is entitled to the particular attention of this court, aolosio _— 
because they are the peculiar objects of the cognizance of a sect gaye 
jury. They often require the weighing and comparing of Foes sm = 
a number of circumstances apparently of a trivial: nature, the cognizance 
which, separately viewed, appear very unimportant; but which ihe ey 
circumstances, when brought together and compared with 
each other, acquire weight which destroys the equilibrium 
that kept determination in suspense. A knowledge of all 
the circumstances, their nature and the standing and charac- 
ter of the witnesses and parties, is often of incalculable 
utility. 

Collusion in this case, is charged on persons nearly con- 
nected by affinity ; who lived in the same neighborhood, ‘and 
who appear both to have had an intimate knowledge of the 
details of the transaction, in which the note originated: +The 
transferee or plaintiff, is stated to have employed the transferor 
as his agent in the prosecution of this suit, and the latterafter 
the transfer,appears to have considered himself asstill the owner 
of the note, and he appears tohave retained the possession of it. 

He declared his intention after the transfer, to claim inter- 
est at the rate of ten percent. The counsel for the defend- 
ant states, that the transferee prosecutes the present suit, by 
the agency of the transferor. In support of this charge they 
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show that the latter sent a young woman, who resides imhis — y 


house, to an adjoining parish, to be examined as a witness, 
with a view of dispensing with her examination in court. 
Under all the circumstances of the case, we are unable to 
say the jury came to a wrong conclusion in forming’ their 
verdict. net 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs in 
both courts. 


GREEN 0S. HUDSON’S SYNDICS. 


* APPEAL FROM THE COURT OF ‘THE THIRD JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Proof of possession, is indispensable to support a title, based on the plea of 
prescription. 

The vendor, from whom the defendant’s title is derived, is an incompetent 
witness, to prove the possession of the latter, so as to form the basis of a 
title, by a prescription. 

The vendor is an incompetent witness, on the ground of interest, for a 
party deriving title from him, even when his deed to his vendee, contains 
no clause of warranty. : 

The vendor is bound in warranty to his vendee, when his deed of sale does 
not exclude it, His obligation extends at least so far, as to require him 
to refund, with interest, in case of eviction. 


This is an action, instituted to obtain a remuneration in 
damages, and a partition of a tract of seven hundred and 
twentyTarpents of land, which ‘the plaintiff alleges he 
purchased, in conjunction’ with one R. C. Walker, at the 
probate sale of the succession of Mrs. Sarah Rowell, deceased, 
situated on the Mississippi River, at the mouth of Sandy 
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Creek, in the parish of East Feliciana. The plaintiff further waernaw Disr. 
alleges, that since the purchase, Walker has sold and -#ueusl,; 1834. 
conveyed his interest, in the said tract of land, to James © cum 
Hudson, of West Feliciana. That he has himself, since puncon wr ats. 
said purchase, sold one-half of his interest in the premises, to 
one J. C. Walker, who, together with Hudson, is in possession 
of the most valuable part of the land. He urges, that in con- 
sequence of said possession, he is entitled to remuneration, 
from his said co-proprietors, Hudson and Walker, which: he 
estimates at ten thousand dollars ; and prays for a partition 
of the land, and judgment for the difference in value of that 
portion held by Hudson and Walker, against them, according . 
to his estimate as alleged; and for damages for the use and f 
occupation of the premises, by them. 
Hudson, having made a cessio bonorum, syndics were 
appointed to represent his estate. The syndics, after their 
appointment, prayed oyer of all the papers and documents, on 
which the plaintiff relies, in support of his*title, to the 
land claimed in the petition. - The documents comprising the 
proceedings of the Probate Court, and sale of the land, were 
ordered to be exhibited, and the prayer, as to the remainder, 
was overruled by the court. The defendants excepted to this 
part of the opinion of the court. 
The plaintiff filed a declaration, in writing, stating that the 
sale from him to Walker, was cancelled, and that he claimed 
one moiety of the land in contest, under purchase at ae 
sale. 
Hudson’s syndics answered to the merits. They averred 
that Hudson held two hundred and ninety-eight acres. of - 
the tract of land in question, under an outstanding title, 
adverse to that derived from the probate sale, and under 
which the plaintiff claims; which was derived from a 
sheriff’s sale, for taxes due on said land, by one Samuel 
Moore, made the 29th June, 1818, and which was purchased 
by one J. P. Michel, who sold and conveyed it to R. and J. 
Caruthers, by a deed without clause of warranty, and who sold 
it to the insolvent Hudson. The syndics further aver, that 
the plaintiff — maintain his action of partition, until the 
6 
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title to the two hundred and ninety-eight acres is first settled. 
They pray judgment, recognizing this title, and that the 
plaintiff’s suit be dismissed. 

The syndics also pleaded a general denial, to all the 
plaintiff’s claim, embraced by the two hundred and ninety- 
eight acre tract, and prescription of tén years continued 
possession, under a good and legal title. 

On. these issues, the parties went to trial. In order to 
support the plea of. prescription, the defendants’ counsel 
offered: Michel, the purchaser of the two hundred and ninety- 
eight acres of the disputed premises, at sheriff’s sale, to prove 
possession in the defendants. The introduction of this 
witness, was opposed by the plaintiff’s counsel, on the score 
of interest. His competency was urged, on the grounds that 
he sold and conveyed the land in contest, to his vendee, by a 
deed without warranty, and that he was not thereby responsible 
in warranty. The court received him, and the plaintiff’s 
counsel tookthis bill of exceptions to the decision, admitting 
the witness. The plaintiff finally obtained judgment, from 
which the defendants appealed. 


Lawson and Ripley, for the plaintiff. 


Downs and Saunders, for the defendants. 


Mathews, J., delivered the opinion of the court. 


In this case, the plaintiff alleges, that he has title to an 
undivided half of a certain tract of land, as described in his 
petition, containing seven hundred and twenty arpents, and 
that the defendants are joint owners with him, of the other 
moiety of said land. Partition is prayed for, in conformity 
to the alleged rights and claims of the parties. 

On the part of the defendant Hudson, a title is set up to 
two hundred and ninety-eight acres, being a part of said tract 
of seven hundred and twenty arpents, derived from a source 
different, and independent of the title alleged by the plaintiff, 


and pleads a right by prescription, &c. The original docu- 


ment of title, offered in support of the prescription pleaded, is 
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a deed made in pursuance of a sale for taxes, wherein the Wesraaw Dist. 
assessment was made against one Samuel Moore, on a tract August, 1854. 
of land supposed to contain three hundred and fifty-six acres, § enzzw 

a part of which was sold, amounting to two hundred and yenson er ats. 
ninety eight acres, to a certain John P. Michel, who bid the Proof of pos- 
amount of taxes and costs, for this portion of the whole land rmanes ~Fapepnn 
assessed. Michel afterwards sold to Richard and John Ports title based 
Caruthers, who sold and conveyed to the defendant Hudson. pelle 
The deed from Michel to his vendees, contains no clause of Ph Pe 
warranty, neither is there any clause which excludes it. gre ee 


Judgment was rendered in the court below, in favor of'the incompetent wit- 
plaintiff, from which the defendants appealed. as > 


The pleadings in this case, clearly involve a question ay oe Ne He 
title. The basis of that set up on the part of the defendants, a ‘title by a pre- 
is prescription. To support a title of this kind, proof of geome i 
possession ‘is indispensable. In order to establish this fact, an incompetent 


they offered as a witness, Michel, from whom the title under heme Ba 


which they claim, is derived, who was objected to, as incom. &*, for ® party 
deriving title 


petent by the plaintiff; he was, however, received by the court, from him, even * 


and a bill of exceptions taken. The witness thus offered, is gay agli 


clearly incompetent, on the ground of interest. He is bound conisins | _ no 


clause of war- 


in warranty, on his deed to the Caruthers, for that act. does ranty. 
not exclude it. His obligation extends, at least, to require , Bin oe > 
him to refund the price, with interest, (if no further) in the rome tohis ven- 


> , when hi 
event of eviction. See La. Code, art. 2476, et seq. aeckid eciehens 


The judge below erred in admitting the witness. And as }y;, “aie 


it is possible, that the defendants might have proven the fact el ee 
of possession by other testimony, if they had not been led into quire him to re- 
error by the decision of the judge a quo in allowing their 64" yan; 
witness to testify who was legally incompetent. ~ Under these eviction. 
circumstances, we think the cause ought to be remanded for 


a new trial. 


It is, therefore, ordered, adjudged and. decreed, that the 
judgment of the District Court be. avoided, reversed and 
annulled, and that the cause be sent back to'said court, to be 
tried de novo. The appellee to pay the costs of this appeal, 
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Western Dist. 
August, 1834. 
schinibiadiaabine GEORGE vs. M‘NEILL ET ALS. 
GEORGE 
v8. APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, THE JUDGE 
” OF THE FOURTH (THEN JUDGE WATTS,) PRESIDINGs 


A mandatory is not considered to have exceeded his authority, when he has 
falfilied the trust confided to him, in a manner more advantageous to his 
principal, than that expressed in his appointment. 

The circumstance of the factor, being a creditor of the consignor or owner, 
and the necessity of his advances being covered, will not of itself justify 
a sale below the limited price. 

So where twenty bales of cotton were consigned, and limited to be sold for 
nine and a half cents, or more, and without further instructions, the 
factor or agent sells at seven and eight and a half cents per pound ; and 
it is proved, that a higher price than that at which the cotton was sold, 
could nut be obtained; and when it also appears, that this was the 
highest market price, obtainable at any time between the sale and the 
inception of suit, the price at which the cotton owe sold, is all the 
principal or owner can recover. 

This is an action, instituted by the owner, to recover from 
the factors, the sum of seven hundred and eighty dollars 
ninety cents, as the price and proceeds of twenty bales 
of cotton, consigned for sale at the limit of nine and a half 
cents per pound, according to the following receipt : 

“ Received of John George, twenty bales of cotton, marked 
J. G., from one to twenty, for sales and returns at nine and 
a half cents, or more. May 28th, 1831.” 

“John T. M‘Neill, & Co.” 

Notwithstanding this agreement, the defendants, through 
their agents, Hagan, & Co., sold the cotton in July following, 
below the limits; eight bales at seven and three-fourth, 
and twelve at eight and three-fourth cents per pound. This 
suit is brought to compel them to account to the plaintiff, at 
the limit price. There is noallegation in the petition, and no 
attempt on the trial, to prove that cotton of like quality of 
that of the plaintiff, sold between the date of the agreement, 
and the institution of suit, at nine and a half cents, or 
for any higher price, than that stated in the account of sales. 
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The defendants pleaded a general denial ; and that they Wzsrsax Dur, 
were always ready to account, and pay over the proceeds of -4gu#t, 1854, 
said cotton, at the price for which it sold ; or if the plaintiff — 
was dissatisfied with the sale, they pirat replace it with aasaatlllasis 


other cotton of a similar sample. ‘They further state that the 
cotton was never worth the limit, and that the price at which 
it sold, was more than it was worth. They also set up sev- 
eral sums, amounting to three hundred dollars, which they 
plead in compensation of the plaintifi’s demand. 

It appeared in evidence, that the cotton was held up until 
late in the season, to obtain the limited. price, but the market 
not allowing it, sales were made at the prices stated in the 
account of sales, without further instructions from the owner. 

Upon.these issues and facts, the parties went to trial. The 
district judge, who presided at the trial; instructed the jury, 
“that there was a plain violation of the contract, on the part 
of the defendants, but that before the plaintiff could recover 
against the defendants, any thing beyond the actual proceeds 
of the cotton, it was incumbent on him to allege and prove, 
that he had sustained damages, by such violation of the 
written agreement ; that if at any time, between the date of 
the contract, and the institution of the suit, cotton of similar 
quality with plaintiff’s, had sold for ten, fifteen, or twenty cents 
per pound, and he had alleged and proved this fact, he would 
be entitled to recover the difference between the actual sales 
and such price ; but that in this case the plaintiff had not 
done so, he had no right to recover beyond the balance in 
defendant’s hands, after allowing the claims pleaded and 
proved in compensation. ” 

The jury returned a verdict for the plaintiff, of four hundred 
and thirty-nine dollars thirty cents, after deducting the 
defendant’s claims, set up in compensation, but at the same 
time, charging them with the one at the rate of nine and 
a half cents per pound. 

Both parties were dissatisfied with the verdict, but _the 
court considered, as the defendants acted incorrectly, in 
violating an express agreement, when they could easily have 
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Westrew Dist. consulted the plaintiff, and still retained the proceeds of 
“usu, 1854. the cotton in their hands, that the verdict had done no 

czorce more than substantial justice, although contrary to the Ee 
er. ae principles of law, given in the charge, denied a new trial. 


From the judgment rendered on the B wallet, the defendants 
appealed. 


Lawson, for the plaintiff. 4 

1. When there is a special agreement between the principal | 
and factor, that the consigned property shall not be sold under 
a limited price, the consignee violates that agreement, if he 
sells under that price, and the principal can recover the limit 
price stipulated, or ascertained damage, on alleging and 
proving the violation of that contract. La. Code, art. 1928, 
2979, 2980. 2 Pothier, on Ob. 93, 98. 1 Mass. Reports, 27, 
54, 288. 

2. The defendant viebeted his contract, by substituting 
other persons to sell the cotton, and is liable for his sub-agent’s 
acts. 1 Livermore on Agency, 54, 64, 66, 381. 

3. When the power of a factor is limited by instructions, 
he is bound to pursue those instructions. If he deviate from 
his orders, though with a view to his employer’s interest, he : 
will be lia’le for the consequences. The loss sustained by 
the principal, is the measure of damages, which he is entitled 
to recover against his factor. 1 Livermore on Agency, 368, 
369, 342, 398, 403. 

4. The rule of law is, that the consignor of goods, limiting 
the price at whivh the factor may dispose of them, and 
the factor violates his instructions by selling them for less, the 
consignor is entitled to recover, not only the amount for 
which the goods were sold, but also the difference between 
that amount and the price limited. 1 Livermore on Agency, 
380, 385. 

5. The jury erred in admitting the demand pleaded in 
compensation. There is no evidence, that plaintiff ever 
accepted the draft drawn on him, or agreed to pay the notes 
pleaded in compensation. The judgment of the court a qua 
ought to be amended in this respect. 


Boe Sy ee 
PSR Main wee 
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Bradford, for the defendants and appellants. | Wesrerx Dist. 
1. The appellants were commission merchants in New- ~*sust 1854. 
Orleans, and as such were the agents of the appellee. An — 
agent can act by a sub-agent, he being answerable for the yexsrt rr ats. 
1 acts of his sub-agent, to his principal.” 
4 2. In holding and ‘finally disposing of the cotton of the 
appellee, the appellants used all the care and deligence, 
: which “ prudent men” would have been required to have 
1 used, to get the best price therefor, which the market wom 
afford. 
8. The appellee being the debtor of the appellants, they 
were justified in making sale of his cotton, after waiting 
a reasonable time for a rise in the market, to meet the views 
_ of their principal. 
4. The appellants held on to the cotton, as ting as there 
was reasonable ground to hope for an improvement in the 
price, and it was incurring continual expense for storage. 


The counsel cited to the court, in support of the foregoing 
points, the following cases from Martin’s Reports: Weems vs. 
M‘Micken, 7 Martin, 54. Young vs. M‘Laughlin et als. Ibid. 

628. Noble vs. M‘Micken, 9 Martin, 188. Madeira et als 
- vs. Townsley et als, 12 Martin, 84. 





Martin, J., delivered the opinion of the court. 


The sole question which this case presents, is whether a 
commission merchant, who has sold cotton below the limited 
price, is bound in every case to account for it, at that price. 
Livermore, in his valuable treatise on agency, is said to have 
laid down the broad principle, that a factor who sells below 
the limited price, is chargeable with the difference between 
the price he sold at, and that limited by the owner. . Liver- 
more on Agency, Baltimore edition, 1 vol. 380, 384.* A copy 


FF 
*Under the head of “the form of action, which the principal may 
maintain against his agent, for nonfeasance, misfeasance, or malfeasance, ” 
Mr. Livermore, in his Treatise on Agency, Baltimore edition, at page 384» 
says: 
“ As to the general question, I should suppose, that where the. factor i is 
positively ordered not to sell the goods under a tertain price, his selling 
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Wesrsrs Dist. of this edition of that work, is not within our reach at 
-lugust, 185%. this place, and the passage cited, has been looked for in vain 


in the Boston edition, which is the only copy to which 


n‘wert, xtars, We have been able to have access. That this rule is the 


proper one in most cases, we have no hesitation to admit, but 
we are equally ready to say, that in some cases, the owner of 
the goods may justly contend, that this rule affords him but an 
inadequate satisfaction, while we allow the factor may insist, 
that it mulcts him in excessive damages, and consequently 
condemns him to pay damages, when the owner is not 
entitled to any. 

A has a plantation, which is the ancient family seat, 
and which he estimates at a price, much above the sum that 
he may reasonably accept. It is the price of affection. At 
his departure, he directs his agent to sell it, but not below . 
that price, which is the only one that affords him a sufficient 


‘inducement, to part with the property, the sale of which, 


necessity and the situation of his affairs does not demand. 
The agent is induced, by the desire of obtaining his commis- 
sions, or the use of the money, to sell at a good price, but 
below the limit imposed by the principal. This is perhaps a 
case, to which the rule invoked from Livermore is applicable, 
in which the measure of damages, is the difference between 


the two prices, 


them for less, is as much a tortious conversion, as if he had given them away; 
for though the principal has given him an authority, which, as far as third 
persons are concerned, will not be affected, by his private instructions; yet 
as between the principal and factor, it is the same as if he had given no 
authority, when the limits of the authority have been exceeded, and-no 
discretion was left with the factor. If, as Mr. Justice Lawrence seems to 
think, an action for money had and received, be the principal’s only remedy, 
there certainly would be no use in limiting the factor as to price ; since in 
this action the plaintiff would affirm the sale, and the money actually pro- 
duced by the sale of the goods, would be all that he could recover. Even 
if the factor has sold the goods for less than the market price, the principal 
must submit: to the loss, unless he can maintain some other’ action more 
favorable to him than this. Nor.is the action of trover such as to afford 
him complete satisfaction. When the price at which goods are to be sold 
is limited by the instructions given to the factor, these instructions have 
reference to a certain state of the market. They are not intended to guard 
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During the invasion of this state by the enemy, in the W2sT=ax Drsr. 
winter of 1814-15, cotton fell to six cents. After the peace, it Pa al 
gradually rose to thirty. If during the seige of New-Orleang, “#4 
a factor had received cotton, with directions not to sell under «‘wem xr ats. 
siz cents, and after peace was proclaimed, had sold it for five 
cents, while fifteen or twenty cents per pound might haye been 
obtained, the owner of the cotton might haye well contended, 
that his case was one in which Livermore’s rule afforded 
but an inadequate measure of damages; As the object of 
the limitation, was to fix a minimum price, not to absolve the 
factor from the obligation of consulting his principal’s interest, - 
by selling for the highest price he could obtain. 

In the case of a factor, who had sold below the limited 
price, but who could show that this price was so extravagant, 
that neither at the time of the sale, or at any period since, it 
could be obtained: As if after sales at thirty cents, in 1815, a 
planter in 1816, had sent his crop to market, with directions 
not to sell under that price, and the factor having sold 
for twenty cents, it appearing that this was the highest price, 
that could be obtained at the time of the sale, or at any 
period between that and the time of instituting suit, the factor 


. 
against a sale for less than the current market price, at the time of making 
the sale; for this is an event not contemplated by the principal, nor is it of 
frequent occurrence. The object of the principal is to hold the goods, until 
a favorable state of the market renders it expedient to dispose of them. Of 
this he is competent to judge; and it is the duty of the factor to conform to 
his directions ; and he is answerable for violating them. But if the prinei- 
pal has directed the factor not to sell the article for less than five dollars, 
and the factor sells it for four dollars, which is the current market price at 
‘the time ; an action of trover will not afford satisfaction; for in trover the 
rule is, that the plaintiff is entitled to damages equal to the value of the 
article converted, at the time of the conversion. ‘This value is not to 
be estimated according to the notion the plaintiff may have of it, nor with 
reference to the state of the market at anothertime ; but must be calculated 
according to the actual state of the market, at the time of sale. A special 
action on the case, alleging the gravamen, either as a breach of promise, or 
a breach of duty, would therefore be advisable ; and in this action I appre- 
hend the plaintiff would be entitled to recover, not only the amount 
for which the goods sold, but also the difference between that amount and 
the price limited.” REerorter. 
17 
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Wesrrex Dist. might well contend, that the difference of the price of sale, 
Jugust, 1854- and the highest price obtainable since, afforded the just 

snonck = measure of damages, while Livermore’s rule subjected him to 
‘NEILL Er ats. EXCessive damages. 

If in the preceding case, the factor had been drawn on, and 
accepted drafts for the full amount of the value of the cotton, 
and showed that the additional cents on the price, were not to 
be obtained, for even a year after he made the sale ; that the 
protest of the drafts, the interest on money obtained from 
brokers to redeem them, the storage of the cotton, and its 
protection from the danger of fire, would all amount to a 
considerable sum, and render a sale advantageous, although 
below the limited price, and show that it was beneficial rather 
than detrimental to the interests of the principal; it is 
clear the rule invoked would subject the agent to damages, 

at in a case where he was not liable to any. __ 
isnotconsidered The counsel for the plaintiff and appellee, has referred us 
tohave exceeded to the articles 1928, 2978 and 2980 of the Louisiana Code, in » 


authority, 
= oe ~— support of the rule for which he contends. The first of these 
e . . . 
confided to him articles does not appear to this court, to have any bearing on 


= advanta. ‘2€ question under consideration. The next declares, that the 


geous to hisprin- attorney who exceeds his authority, is personally liable, and 
cipal than that sit 
expressed in his bound by the contract ; and the last consecrates the principle 


— which we think ought to govern this case. It provides, that 
e circume- 


stance of the fac- the mandatory is not considered to have exceeded his authori- 
pe. Leeper ty, when he has fulfilled the trust confided to him, in a 
: “9 ie 

aiel the neeessi. "4NNer more advantageous to the principal than that 
ty of his advan- expressed in his appointment. 

ces being cover- eas ‘ 

ed, will not, of | We have also been referred to authorities found in 1 Mass. 


itself, justify © Reports, 57, 254 and 288, and to Pothier on Obligations, 93 and 


limited price. 98, These authorities, as far as we have been able to 


pcg wenn, examine them, do not in the opinion of this court, support the 


—. Bier ac: principle, in favor of which they are invoked, and to the 
sold for nine and extent contended for by the appellee. 
ag yo Hd The appellants’ counsel has presented, as a ground of 


out a in- justification, in behalf of a sale made below the limited price, 
factor or agent the circumstance of their being creditors of their principal, and 
sit and a half the necessity of their advances being covered. But this justi- 


4 
é 
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fication cannot, in our opinion, be admitted.- The -record Wzerzam Dur. 
shows the defendants and appellants have proved, that a -#ugust, 1854. 
higher price than that at which they sold the plaintiffs orm 
cotton, could not have been obtained. It does not appear, grass, 
that at any time between the sale of the cotton, and the orate pat pont 
inception of this suit, that cotton sold higher. — . 
We therefore conclude, that on the evidence before them, reer A = 
the jury erred in applying the rule contended for by the ton was sold 
ants ° ° okies ok ° could not be ob- 
plaintiff’s counsel in this case. But we think justice requires tained 3. and 
that the plaintiff should have an opportunity of showing, that por, oe 
he was really injured by the sale, being unwilling to was the highest 
° Sth Migs aa ‘ market price ob- 
pronounce against him, in direct opposition to the verdict. _tainable 5 aay 
time een 


It is, therefore, ordered, adjudged and decreed, that the the pd = -_ 


judgment of the District Court, be annulled, avoided and which the cotton 
reversed ; that the verdict be set aside, and the cause a oeaaten 
remanded for a new trial; the plaintiff and appellee paying © ow™r "> 


e e cover. 
costs in this court. 


DYER v8. SEALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the question is presented, whether a workman who sues on a 
specific contract for work and labor, can give evidence of the work really 
done, and recover its value, although the job was not completed accord- 
ing to contract, when the employer received the work in an imperfect 
state, and when sued on the contract, demands damages in reconvention 
for delay in doing the work, and for its not being done in a workmanlike 
manner? Held, that this case is similar to that of Loreau vs. Declouet, 

_ 3 La. Reports, 1; and that the evidence is admissible, and the employer, 

' having received the work, is bound to pay the value in the condition it 
is delivered. ; 








. 
een yee 
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Waerean Dist. The plea in reconvention, authorises the plaintiff to give in evidence the 
August, 1854. — yslue of the work done for which he sues, to repel the demand for 


damages against him for the-non-performance of his contract. 


SEALS. Where thé amount found by the jury was not liquidated at the inception 


of the suit, interest is not allowable by law. The law does not allow 
’ interest on unliquidated sums. 


Where the verdict and judgment allows interest on an unliquidated sum, 
the appellee cannot avoid a reversal of the judgment and payment of 
costs, by filing in the Supreme Court a remittitur of the interest so 
allowed. 


The plaintiff alleges, he entered into a written contract 
with the defendant, to build for him a cotton gin, for which 
the latter bound himself to pay him the sum of five hundred 
and fifty dollars. He further alleges, he has performed his 
part of the contract according to the terms thereof, and com- 
pleted the gin within the time limited ; and that the defendant 
refuses to pay him. He, therefore, prays judgment for the 
sum of five hundred and fifty dollars and costs. 

The defendant pleads a general denial; admits, and an- 
nexes to his answer the written contract to build the gin, but 
expressly avers that the plaintiff, after commencing the work 
quit it soon after, and left the country, against the consent 
and remonstrances of this defendant; that by reason of the 
misconduct and failure of the plaintiff to build his gin in 
time for his crop, he has sustained damages to the amount 
of five hundred and fifty dollars; and that the plaintiff is 
further indebted to him for various articles furnished, accord- 
ing to an annexed account, amounting to four hundred and 
nine dollars and twenty-five cents, making in all the sum of 
nine hundred and fifty-nine dollars; for which he prays 
judgment against the plaintiff in reconvention. | 

The plaintiff sued on his written contract, in which he 
bound himself to build the gin and gin-house for the defendant, 
by the 1st of October, 1833, unless prevented by sickness, in 
which case he was to have longer time. The evidence shows, 
the work was badly done, and the gin not entirely completed. 
The defendant attempted to gin his cotton on it, but he had 
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to employ a person to finish and fix the press, before he could Wrersne Inet: 
press the cotton after it was ginned. The whole evidence sus 180% 
showed, the gin was not completed according tothe contract. om 
The account of defendant, annexed to his answer, wae ssaus 
proved, with the exeeption of some items, which were stated 
to be charged too high. 
The jury returned a verdict for the plaintiff, in the sum of 
three hundred and fifty-six dollars, without finding any thing 
on the plea in reconvention. 
The defendant’s counsel moved for a new trial, on the . 
following grounds: 
1. The jury erred in finding a verdict for the value of she 
work and labor done, when the suit was brought on a special 
contract. 
2. The verdict is contrary to law and evidence, in not 
finding or allowing any thing on the plea in reconvention. 
$. There was no proof of the value of the work done by * 
the plaintiff. 
The motion for a new trial was overruled, and judgment 
rendered in conformityto the verdict. Thedefendantappealed. Where the 
question is pre- 
Lawson, for the plaintiff. : ae a 


Muse, for the defendant and appellant. work and labor, 
can 


4. 
é 


i. 
yaa 


Bullard, J., delivered the opinion of the court. = 


The appellant relies for a reversal of the judgment on five 
points, filed in the record. 


The three first may be considered together, as presenting tract, when the 


to the court the question, whether a workman who sues on a 27747 ues 


. . . i 
specific contract for work and labor, can give evidence of the » pee: ge: vr 
work really'done, and recover its value, although the job was sued on the eon- 

tract, demands 
not completed according to contract, when the employer damages in re- 
received the work in an unfinished state, and when sued on delay in dolg 
the contract demands damages in reconvention, for delay in the —e 
doing the work and for its not having been done in a work- done in a work- 


manlike manner. ven Hed, that 


e 


Ha 
isivad 


g 
; 


fai 


“ 


ys) Re wr Sates 
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Wesrsax Distr. This case is similar, in its essential features, to that of 
August, 1854 Loreauvs. Declouet, 3 La. Reports, 1; in which this court 
DYER held, that in commutation contracts, when the reciprocal 
tee _ obligations are to be performed at the same time or one imme- 


this case is sim- diately after the other, if one party goes. on to perform his 
ilar to that of 
Loreau vs. De- part but does not complete it, as agreed on, and the other 


ro oe that receives the thing contracted for, he is bound to pay the value 


the evidence is ; 
admissible and w2 the condition it is delivered. 


, aes The plea i in reconvention, authorised the plaintiff to give in 
+ ag eon is evidence the value of the work done, to repel the demand for 


par aay a ng le one damages against him for the non-performance of his contract. 


oe it is deli- The jury tried the whole case, and after allowing to the 
The plea in defendant about two hundred dollars, rendered a verdict in 


reeonvention au- favor of the plaintiff, for the balance. 
orises 


plaintiff to give The fourth point made by the counsel for the appellant, is 
in evidence the that the verdict of the jury on the plea of reconvention, is 


work done for contrary to law and evidence. It is urged, that a greater 

which he sues, 

to repel the de- amount of damages was proved, than has been allowed by 
. rhe him the jury. One witness, it is true, stated as his opinion that 


fornon-perform- the defendant had suffered greater damage in the loss of an 
tract. early market, and the fall of price. But the jury was not bound 

to adopt the opinion of the witness, which may have been 
onaeen adie formed on taking into view remote consequences which could 
ligui jury was not not have entered into the contemplation of the parties when 
inception — the contract was made. The jury took into view the limited 
pec A ae by amount of crop to be ginned, and the delay which occurred, 
law. che law and formed their opinion according to the facts proved on the 
interest on unli- trial, We are not enabled to say, that their verdict has done 
quidated sums, 

evident injustice to the defendant. 
verdiotenndj tes The last point appears to us well taken. The amount 
ment allows is- found by the jury was not liquidated at the inception of the 
terest on anunli- suit, and interest is not by law to be allowed on unliquidated 


seer Aig sum, 
the appelicecan- sums. The appellee endeavors to obviate this objection, by 


versal of the filing in this court a remittitur as to the interest allowed by 
mateutit ioe the judgment. We are of opinion, that this cannot be done. 

filing in the This court must pronounce on the judgment as it was ren- 
ws, remittitur - dered, independently of any modification of it by one of the 


allowed. parties pending the appeal. 
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It is, therefore, ordered, adjudged and decreed, that the Wesrsan Dist. 
judgment of the District Court be avoided and reversed, and —_ 
that the plaintiff recover of the defendant and appellant the mar, fw. ©. . 
sum of three hundred and fifty-six dollars, with costs in the —_." as. 
District Court ; those of the appeal to be paid by the plaintiff 


and appellee. 


MARY, f. w. c. vs. MORRIS ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


In a conflict of laws between two states, where a testator in Georgia 
bequeathed to certain of his slaves their freedom, to take effect five years 
after his death, and before the expiration of the five years the testamen- 
tary executor brings the slaves to Louisiana, and it is shown that at the 
time of the bequest of freedom, the laws of Georgia prohibited the manu- 
mission of slaves, except by application to the legislature: Held, that the 
bequest in the will being prohibited by the laws of thestate where it was 
made, is null and void. 

The bequest of liberty to slaves which is made in contravention of the law 
of a state, enacted for the security of the public peace, and good order of 
the community, is absolutely null and void; and such slaves do not ipso 

facto become free under the will, on being brought to this state, where 
slavery is tolerated, but in which slaves may be manumitted by will. 

In a suit for freedom, when the question is dibera vel non, and the plaintiff, 
being, from her color and the possession of the defendant, presumed 
to be a slave, the burden of proving freedom devolves on the plaintiff. 


This is an action in which the plaintiff claims her freedom. 
She alleges that she was held in slavery in 1809, in the 
state of Georgia, by one John Marshall, who in a clause of 
his will made that year, provided that she should be free on 








: 
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Wasrany Dist. the first day of January, 1815. The following is the clause 
August, 1834. under which she claims her freedom : 


Sane 


“‘Conscientiously believing that civil and religious liberty is 


monn sr ass, the natural right of all men, it is my will, that Jude and her 


two children, Mary and Ellender, with all she may have, and 
William, be put into the possession of my daughter Merriam 
Morris, on the first day of January next (1810), to serve her 
for the space of five years from said date, and only fwe years: 
then, it is my will, that the said Jude and the above named 
servants be set free, and they are hereby declared free after 
serving said term of time.” The will is dated “17th March, 
1809.” 

That the said Merriam Morris never informed her of her 
freedom under said will, but her and her husband brought 
her to the state of Louisiana, and held her in slavery 
until the death of the husband, Gerard Morris; and that she 
was sold by the administrator of Morris’s estate, by public 
act passed before a notary public in the parish of St. Helena, | 
to Jerry Morris, who died in the parish of East Baton Rouge, 
and that she and her five children are now detained in slavery 
by the defendant, Leroy C. Morris. She prays for judgment, 
declaring herself and her five children to be free persons of 
color; that the succession of Morris be decreed to pay her 
two thousand dollars in damages, for the illegal detention of 
her and her children in slavery ; and fearing she may be 
taken from the jurisdiction of the court, she prays that she 


‘and her children be sequestered. 


The defendant pleaded a general denial ; and sen that 
the clause of the will under which the plaintiff claims her 
freedom, is utterly null and void by the laws of Georgia; that 
by the laws of that state, a slave could be made free only 
by legislative act on the application of the owner. 

The-defendant, in a supplemental answer, alleged that 
Mary .and her two children, Gerard and William, were ad- 
judicated to Jerry Morris, whose estate he administers, for 
the price of nine hundred dollars, at the probate sale of the 
succession of Gerard Morris. He cites the heirs.of G. Morris 
in warranty. 
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— The warrantors answered, denying the plaintiff’s demand, Wzsrsan Dir. 

and also denying that they were liable in warranty, &c. Aagrst, 00h, : 
The plaintiff proved the allegations in her petition, leaving ™4™*, 5. We @ | 

the authority to be set free under the laws of Georgia, to be wonnis er ss. 

contested. - ‘ 
The defendants introduced in evidence an authenticated 

copy of the laws of Georgia, passed in 1801, relating to the 

, | manumission of slaves, and also prohibiting it in any other 

= mode, under a heavy penalty, than by application to the 

legislature of the state. 

The will under which the plaintiff claims, was duly ad- 4 
mitted to probate in Georgia, and proved and admitted to 
record in this state. : 

_ The district judge was of opinion, that slaves, being cr 
passive in their situation and character, it was the duty of 
the executor to see the will executed agreeably to the inten- 
tion of the testator, which he viewed in the light of a contract 
for freedom ; that there could be no doubt under the laws of 
this state, where she now seeks to enforce it, she is entitled to 
her freedom: and it also appears, that since the datewhen she 
was entitled to her freedom, she has had five children, now 
living, who are’also entitled to their freedom. Judgment was 
rendered, declaring Mary and her five children free and eman- 
cipated. Judgment was also rendered against the ewe 
for the price which these persons sold for at probate sale, viz 
nine hundred dollars, &c. 

The warrantors appealed. In the answer to the eappeed 
by the defendant, administrator of L. C. Morris, &c. he prays 
the judgment to be corrected. 

1. He joins the warrantors in praying for a reversal of the 

4 judgment. 

2. That it may be corrected, by. allowing interest on the 

price of said slaves, paid to the warrantors, &c. 


7S" | 62 Oe SS 


ne ee 








Brunot, for the plaintiff. 


R. & A. N. Ogden, contra. 
18 antl 
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Westrex Dist. Mathews, J., delivered the opinion of the court. 


Zee In this case, the plaintiff claims her freedom under the will 
want, fw: & of a certain John Marshall, of the state of Georgia. 

monnis er ats. The answer denies the right of freedom claimed, and 

alleges that the testator could not, according to the laws of 

Georgia, manumit his slaves ; all owners of this kind of 

Ina conflict of Property being prohibited by the statutes of that state, under 


laws between severe penalties, from executing any act of manumission or 


two states, wh ° is 5 ‘ 
. aa any other manner giving freedom to their slaves, without 


postin aes oe an act of the legislature authorising such freedom. Judgment 


tain of his slaves was rendered in favor of the plaintiff in the court below, from 


irfreedom, A 
tuke effect, five Which the defendant appealed. 


cath. one bg The only question which the cause presents, arises out of 
fore the expira- g conflict between the laws of the state where the testator 


tion of the five Z ‘ é . 
pag the testa- resided before his death, and where his succession was opened 


seo lace the DY probate of the will, and the bequest of freedom in favor of 


slavesto Louisi- certain slaves named in said will, amongst which was the 
ana, . . 
shown that atthe plaintiff. 


time of the jo ‘These laws are prohibitory, and had relation to the peace 


age sof Geor- and good order of the community, for the government of 
fhe manumission which they were enacted. ‘They inhibit absolutely all owners 
oad fice of slaves within the limits of the state, from doing any act 
om gy Hela, StVing liberty to their slaves, and prohibit them from grant- 
that the bequest ing freedom in any manner whatsoever, except by application 


. il " ‘ 
fe okibiscd to the legislature for that purpose. The law particularly 


a p- Piaget Mie applicable to the present case, was enacted in 1801. The 
it was made, is will and its probate bears date in 1809. The fourth clause 


i cl of this will purports to give freedom to the plaintiff absolutely, 


of liberty to after the expiration of five years from the death of the testator. 


, which ; : , ; ‘aii 
cate in conte SUM bequest was made in contravention of a prohibitory law; 


aor) wie it was in derogation of a law made in relation to the peace 
enacted for the and good order of the community, and was, consequently 
security of the Sats Ad 
public peace, absolutely null and void in the state where the law was in 


a force. The plaintiff remained a slave so long as her owner 
ty, is absolutely Kept her in that state, and certainly could not ipso facto 
n ; ° . . . 

and such slaves become free by being removed to this, wherein slavery is also 
do not ipso facto 

become free un- tolerated. 
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The judgment of the court below, seems to be based on the Wazsrens,Disr. 
ground of negligence in the testamentary executors, in hot August, 1854 
applying to the legislature of Georgia for leave to emancipate many, £ w. ¢. 
the slaves who were freed by the will of John Marshall. sonar mr aus, 
This was not a duty imposed on them by express terms of the ger the will, oa 
will, and even if it had been, it is by no means clear that their prey Fare : 
‘ conduct could in any manner affect the rights which vested in stavery is tolere- sos 
~ Mrs. Morris, the daughter of the testator, under his will; and slaves may ~ * 
by the laws of the state of Georgia, considering the donation ™anmitted by 4 
of liberty by the testament as absolutely void. In a suit for | 
The evidence shows, that the defendant claims title as perce Mg 


derived from her. The main question in the case is, in oe the “plaiotitt 
relation to the plaintiff, libera vel non. Being from color and being from ber 
actual possession of the defendant, presumed to bea slave, °° nt oe 


the burden of proving her freedom devolved on her; i 


which we are of opinion she has failed. a slave, the bur- 
den of proving 
freedom, de- 
It is, therefore, ordered, adjudged and decreed, that the ie ” <7 
judgment of the District Court rendered in this case, against , 
both the defendant and his warrantors, be avoided, reversed 4 
and annulled ; and itis further ordered, adjudged and decreed, : 
. that the defendant be maintained and quieted in his posses- 
sion of the plaintiff as a slave, and her children, and that he : 
recover the costs of this suit in both courts. : 
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Western Dist. 
August, 1834. 

, 
REGILLO ET ALS. 
ve, 
LORENTE ET ALS. 





CASES IN THE SUPREME COURT 


REGILLO & BRYAN v8. LORENTE ET ALS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where a suit is brought against A, for illegally retaining possession of a 
note, and against B, the obligor, included in the same suit, and judgment 
is asked against the first, to compel a surrender or payment of the note, 


* and the latter also for its amount ; the causes of action are different, and 


judgment may well be taken against the first, while the case is continued 
as to the latter. : 


Ie cuection against A for a tort, and B on a contract, it is not a joint action, 
although both parties were brought before the court at once, in the 
same suit, 


The plaintiffs sue as the administrators of the succession of 
Policarpio Regillo, which was opened in the parish of East 
Feliciana, on a note of one thousand one hundred and seventy- 
one dollars, dated 7th January, 1832, and executed by the 
firm of John *Crenan & Co., composed of John Crenan 
and John Swift; that Swift is the surviving partner of 
said firm, residing in the parish of West Feliciana, and 
charged with its liquidation ; that Madame Lorente, residing 
in East Baton Rouge, has possession of said note, and claims 
it as her own, by an assignment from the deceased payee ; 
they allege, that she has no right or title to the said note, and 
that it has never been legally assigned to her, but belongs to 
the succession which they administer. They pray judgment 
against the defendant Lorente, for the restoration of the note, 
or its amount; and against Swift, as the surviving obligor in 
the note, for the sum of one thousand one hundred and 
seventy-one dollars, with interest thereon, at ten per cent. per 
annum, from the first of January, 1831, until paid. 

‘ Swift appeared and admitting the execution of 
the note, and that he was ‘Willing to pay it, when it was 
decided to whom he was to make payment; and prayed for 
general relief, &c. 
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Madame Lorente failed to appear, and judgment was taken Wasrsey Dist: 
against her by default, and no answer having been put fugue 1834. 
in, final judgment was rendered against her alone, as follows, nse #7 1s. 
to wit: “In this case, judgment by default having been jopsxrs urate, 

entered, and full three days having elapsed, the plaintiff 
proceeded to the proof of the allegations in the petition, and 
having established thereby, satisfactory evidence, and the 
court considering that they are legally entitled to recover, in 
manner and form, against Madame Lorente, as they have 
prayed,” &c. She was then decreed to deliver up the 
note in question, to the clerk, within ten days after noti- 
fication of judgment, for the benefit of the plaintiffs ; and in 
default thereof, to pay the amount thereof and interest, At 
the trial, the death of Swift one of the defendants, being 
suggested, Alexander Barrow his executor, was ordered to be 
made party defendant in his stead, and the cause continued 
for his answer. 

The counsel for Madame Lorente, came into court after 
final judgment was rendered, but before signing it, and moved 
for a new trial, on the following grounds : ' 

1. The final judgment was prematurely taken. 2. The 
judgment of the court is not supported by the evidence 
adduced. 3. Judgment could not be rendered against one of 
the defendants alone, they being sued jointly. 4. Judgment 
is contrary to law and evidence. 

The district judge considered, that there was no law, 
authorising a motion for a new trial, after a judgment by 
default had been made final; at any rate it was a motion 
addressed to the sound discretion of the court. It was 
overruled, and the defendant Lorente appealed. 


Turner, for the plaintiff. 


T. G. & M. Morgan, for defendant and appellant, made 
the following assignment of errors, as appearing on the face of 
the record. 

1. The plaintiffs sued as administrators, and did not give 
in evidence the letters of administration, or any evidence to 
show that they were in fact administrators. 
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Wasrzan Dist. 2. It appears from an inspection of the record, that there 
August, 1854. was no evidence, showing the property of the administrators 
REGiLLo ET 41s. in the note sued on. : 
vouxnrserats, 9%. It was not sufficient to show, merely that the defendant 
was in possession of the note in suit, but they were bound to 
show title in themselves, before they could recover judgment. 
4, The death of Swift had been suggested by the plaintiffs, 
and no proceeding could be legally had against Madame 
Lorente, until Swift’s executor had been made party to 
the suit ; the action being joint, and not joint and several. 


Bullard, J., delivered the opinion of the court. 


This case is before us, on assignment of error. The two’ 
first assignments relate to matters, which might have been 
cured by evidence, in the court below, and consequently 

_ cannot be examined in this court, without a statement of 
be ven facts. The third error assigned is, that the death of Swift had 


ety mek been suggested by the plaintiffs, and no proceedings could be 
possession of - had legally against Lorente, until Swift’s executor had been 


Bethe oh igor, made party to the suit, the action being a joint one, and not 


included. in tng joint and several. 


pune ask- It does not appear to us the court erred. The action was 
first t» compel against Lorente, for illegally retainin ssion of the note. 

conga gally & posse > 
payment of the and against Swift the obligor. The judgment asked against 


note, andthe lat- the first was, that she should surrender the note to the 
ter also for its “griaa 4 

amount, the plaintiffs, the latter, that he should pay it to them. The 
ca cnt aed causes of action were different, and judgment in favor of 


a taka, Lorente, would necessarily preclude the recovery against 


againat the first, Swift, because it would show that the note belonged to her, 
white the case t: and not the plaintiff. The action against the one, was for a 


the latter. tort ; against the other, on a contract. It was not therefore 
anh ace a joint action, although both parties were brought before 
torts and irionot the court at once. The question, which of the two was 
aies caktor entitled to possession of the note, might well be contested, 
ties were brought Without the presence of the obligor. 


before the court 
at once in the 


same suit, It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 
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KEYS ET ALS. vf POWELL AND WIFE. August, 1834. 
" KEYs ET ALS. 
APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE v8. 
THEREOF PRESIDING. POWELL ET ALS. 


Where defendants claim title to certain property under an act sous seing 
privé, dated on a particular day in Baton Rouge, and the plaintiffs show, 
that on that very day, in another state, one hundred and soventy miles 
distant, the same vendor executed a power of attorney before a justice 
of the peace, fo the same vendee: Held, that this fact, connected with 
the circumstance that this person, executing the two acts, had at that 
time left the state to avoid a criminal prosecution, will be considered 
such violent presumption of forgery and perjury, as will require the 
verdict to be set aside, and the cause remanded for a new trial, 


ke The plaintiffs sue as the surviving wife and children, and 
the forced heirs and legal representatives, of James Sides, 
deceased. They allege, that in 1819, James Sides purchased 
a negro woman for one thousand dollars, as conamunity pro- 
perty, who has since had twe,children, Peggy and Alfred, 
about ten and twelve years of age, which now belong to 
them as the surviving wife and children of the deceased ; that 
one Hiram Powell and Charity Keys, his wife, have taken 
possession of said slaves, and claim them as their own. They 
pray judgment that the two slaves be restored to them, or 
their value, alleged to be worth four hundred dollars each; 
and that there is danger of the defendants running said slaves 
out of the state: they further pray, that they be sequestered, 
&e. . ¢ 

Powell and wife pleaded a general denial; they deny that 
Dorothy Keys, one of the plaintiffs, was the wife of James 
Sides, deceased ; they deny that Susan Shelton and Susan 
Sides, the other plaintiffs, are heirs of James Sides, deceased ; 
they aver, that Charity Keys, wife of defendant, inherited the 
negro woman Dinah and her two children, Peggy and Alfred, 
from her brother, Job Keys, as appears from his will; that 
Job Keys purchased the said slaves from James Sides in his 
life-time ; that the said Dorothy Keys acknowledged after 
the said sale that the full price had been paid for said slaves, 
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Westeny Dist. and that she was satisfied with the terms of sale ; they then 
vlugust, 1834. plead the prescription of five and ten years against the 
ers er.ats. plaintiff’s demand. . 


v8. 


rowzt er ais. The evidence shows, that James Sides purchased the slave 


Dinah by public act, passed before the parish judge of East 


Baton Rouge, dated the 10th August, 1819, for the price of 


one thousand dollars ; that on the 28th February, 1825, he 
sold said slave, then about twenty-eight years old, and her 
two children, Peggy and Alfred, aged four and three years, 
together with another slave, to Job Keys, for one thousand 
and two hundred dollars, by act sous seing privé, but recorded 
on the 19th August, 1825, at the request of the vendee. In 
this act, James Sides, the vendor signed the act of sale by 
making his mark, in the presence of two witnesses. 

In 1827, Job Keys made his will, and bequeathed the slave 
Dinah and her children, Peggy and Alfred, to his sister 
Charity Keys, the wife of defendant, Powell. 

The defendants produced in evidence, a mortgage on the 
slaves in contest, executed by Sides in October, 1824, to 
secure the payment to Job Keys, the sum of eight hundred 
dollars; also the answer of Joseph Hickman, a witness to 
the bill of sale from Sides to Keys, taken to interrogatories, 
wherein he declares he signed the bill of sale as a witness, 
and saw James Sides make his mark to his signature thereto. 
The act of sale purports to have been made in East Baton 
Rouge, on the day it is signed, to wit, 28th February, 1825. 

The plaintiffs offered in evidence a power of attorney, 
signed by James Sides, in Copiah county, in the state of 
Mississippi, dated 28th February, 1825, the same day on 
which the act of sale purports to be executed, constituting the 
same Job Keys his attorney in fact, to dispose of his property 
in Louisiana ; also an act of sale of two tracts of land belong- 
ing to Sides, to James Mather, dated 17th January, 1826, by 
said Keys as attorney in fact; and an act of sale of Mather 
to Keys of two tracts of land, in April, 1827; and also the 
tableau of distribution of the estate of Job Keys, made in 
1827, on which-Dinah and her two children, Peggy and 
Alfred, are put down at seven hundred dollars. 
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The plaintiff proved by witnesses the marriage of James Wzsrsaw Dist, 
Sides and Dorothy Keys, and that Susan Shelton and Susan gust, 1834. 
. PRS ns , ees 
Sides, the other two plaintiffs, are their children. KEYs ET Ais 
Hawes, a witness for the plaintiff swears, he had a con- powers v4 ata! 
versation with Job Keys in the spring of 1827, who said Sides 
had been in the parish the evening ‘before, and was much * 
distressed for money: “ Keys further ‘stated, Sides was 
coming over to give him a bill of sale, or had‘already made him 
a sale of the negroes,” &c. The bill of sale produced in 
evidence, bears date two years before this. 
Watts, a witness for defendants, says Job Keys had the 
negroes in possession a year before his death. He'died in 
1827. Witness has had the negroes in possession sinve; as 
his executor ;' he delivered them to him. . 
The jury returned a verdict for the defendants, and judg- 
ment was rendered in conformity thereto, ~— which the 
pn appealed. 


Elam, for the plaintiffs, relied on the presumption of forgery 
of defendants’ title, arising from the fact of its being executed 
on the day, which the evidence shows, the vendor was in 
another state, nearly two hundred miles off. 


T. G. & M. Morgan, contra. n 


Bullard, J., delivered the opinion of the court. 


The plaintiffs alleging that they are the widow and heirs 
of James Sides, deceased, set up title to certain slaves in - 
possession of the defendants, and sue for their recovery. The dants porte 
defendants derive title to therh under the last will and testa- ity eneetin 


ment of Job Keys, who, they allege, purchased them in his 2t oad an as 


life-time, of the ancestor of the plaintiffs: The cause was s wri de 
tried by a jury in the court below, who found a verdict in (4 ron Rouge 


favor of the defendants, and the plaintiffs appealed. oon, eae 
The sale from Sides to Keys, which was given in evidence, feoneraae ire 
miles distant, the 


isa private act, under the ordinary mark of the vendor. — Its same vendor ex. 


execution is sworn to by one of the subscribing witnesses. pr pee a ener 


It purports to have been executed in the parish of East Baton fore « justice of 
19 
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Wastrax Dist. Rouge, on the 28th of February, 1825. To rebut this evi- 
“ingust, 1854 dence the plaintiff exhibited to the jury, a power of attorney 
Kexs er als executed by Sides, by which he constituted the same Job 

vows sr ars, Keys his attorney in fact, with power to sell and dispose of 

the peace, to the any property of the principal, in the parish of East Baton 

Held, that this Rouge, bearing the same identical date, and executed and 

fact, connected acknowledged before a justice of the peace, in the county of 


with the cireum- 
stance, that this Copjah, in the state of Mississippi, at a distance of one hun- 
person execu- 
ting the twoacts, dred and seventy miles from Baton Rouge. This power of 


= at that time attorney was accepted by Job Keys, who proceeded to act 


avoid a criminal ynder it, and actually disposed of certain property of the 


rosecution, will 
ee er principal. In addition to this, it is shown that Sides had left 


ent gg the State, to.avoid a criminal prosecution, had confided his 
sa property to Keys, and never returned except on one occasion, 
ogg Bike and then clandestinely. These circumstances raise such 
aside and: the Violent presumption of forgery and perjury, the two instru- 
fause remanded ments seem so utterly inconsistent with each other, the one 

appearing from the evidence before us, to render it impossible 

that the other can be genuine, that we feel ourselves bound 


to set aside the verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled and reversed, and 
that the case be remanded for a new trial, and that the 
defendants and appellees pay the costs of the appeal. 











OF THE STATE OF LOUISIANA. 


BRADFORD'S HEIRS v8. CLARK. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE. JUDGE 
OF THE EIGHTH PRESIDING, 


In an action of revendication, for the recovery of a slave, by the heirs, 
as forming a part of the succession of their ancestor, against the defen- 
dant, who holds the slave by written title frofn said ancestor, executed in 
his life time, parole evidence is inadmissible to prove, that the defendant 
directed the slave in question, to be inventoried as part of said succession, 
in order to make out plaintiff’s title. 

Where parole evidence is offered, with a view to defeat the defendant’s 
written title to a slave, it should be rejected as inadmissible. 

There is no distinction as to the parties to them, between public and 
private acts, not recorded in relation to the title to slaves. Between the 
parties to a contract, an act under private signature, has the same force 
as a notarial act. They differ as to the mode of proof, 

An action of rescission, for lesion beyond moiety, does not lie in relation to 
the sale of slaves. : 

Where fraud and simulation, or lesion, are not alleged, a judgment 
disregarding a written sale of aslave, will be declared erroneous, and be 
annulled and reversed. 

Under the prayer for general relief, when the evidence shows an agreement 
of the defendant, to pay a certain sum, as the balance of the price of a 
slave, the court will consider itself authorised to give effect to the 
agreement, and terminate the controversy between the parties, although 
not alleged or asked for in the petition. 


This is an action of revendication of a slave, alleged to be 
illegally possessed and claimed by the defendant. The 
plaintiffs are the heirs and legal representatives of Nathan 
Bradford, deceased. They allege, that at the death of their 
ancestor, a negro man slave, named Wilson, belonged to his 
succession, worth seven hundred dollars; that said slave was 
directed by defendant, to be put in the inventory of said 
succession, at the death of Nathan Bradford, in 18265 or 1826 ; 
that since then he has taken possession of this slave, and 
pretends to hold him, in virtue of a bill of sale from the 
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Wesrsan Dist. deceased, in his life-time, which they allege was made 
“lugust, 1834. without consideration, and that the slave was never delivered 
suassonnarats to the defendant, in pursuance thereof; that this bill of sale 
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is an act under private signature, and was never recorded ; 

that since Bradford’s death, the defendant entered into a 
verbal agreement with the widow of the deceased, to take 
the slave at seven hundred dollars, by being allowed a claim 
of three hundred dollars against the estate, in payment, and 
giving the heirs of Bradford, a negro woman slave, worth 
four hundred dollars ; they further allege, that they are the 


legal owners of said slave, and that the defendant has had 


him in possession, ever since January, 1825, and that his hire 
is worth one hundred and fifty dollars per annum. They pray 
for judgment, decreeing the delivery to them, of said slave, 
and for the amount of hire at the above rate. 

The defendant excepted to the form of action, and averred, 
that according to the plaintiffs’ own showing, it cannot be 
maintained for the revendication of a slave, &c. On. the 
merits, he pleaded the general issue, and that he held the 
slave in question, by a just and good title. Finally he 
interposed the plea of prescription. 

James Reams, witness for plaintiffs, declares that he drew 
the bill of sale from N. Bradford to defendant, of the slave 
Wilson, which is dated the 9th January, 1816, and expresses 
the sale to be made “for the small consideration of seven 
hundred dollars cash paid, &c. Witness says, he acted at 
that time, as the overseer of defendant, and that the 
slave Wilson was present at the time of signing the bill of 
sale, and was delivered; but that the slave was never 
put under his care, on the plantation, and was shortly after- 
wards in the possession of Bradford. There was one 
hundred dollars in cash paid, . at the time of making the sale, 
but he saw no more. 

Leonard Bradford, witness for plaintiffs, states that soon 
after the death of N. Bradford, understanding the defendant 
had a title to the slave, called on him to know what was to 
be done ; defendant replied and told him, to have the slave 
put in the inventory ; that the slave ran away soon after, and 
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the following winter (1824 or 5) witness saw him in posses- Wasrsnw Dust. 
sion of the defendant ; the latter stated to witness, that he had #“s™* 1854. 
made an agreement with the widow for the slave, that the sxavronpxrais 
estate was owing him three hundred dollars, and he was te ‘tie. 
pay four hundred dollars more, or give her a woman, worth 
four hundred dollars. Soon after this the widow died, and 
the children were put under the care of witness, who is the 
brother of N. Bradford, deceased. Witness called on defen- 
q dant to assist in the support of the children, out of this four 
| hundred doilars, which he agreed to do, and gave witness 
! one hundred pounds of coffee, and some small drafts of 
twenty or thirty dollars. 
The slave was not put on the inventory, as it was 
considered by witness and defendant, that if he was put 
on the inventory he might be sold, and it would be better for 
the children, that he should not be sold ; that the widow 
preferred this arrangement, as the boy was difficult to 
manage, and a woman would be better. Defendant told 
4 witness, the reason he did not get the Woman for the widow, 
q was that he feared he would not be able-to suit her, and that 
he preferred paying the money ; and he never manifested any 
disposition to pay the four hundred dollars. Witness was 
curator of the minor children of N. Bradford, and the reason 
he never called on defendant for further aid, was, that he 
doubted the title to the slave, being in the defendant. 
A bill of exception was taken by defendant’s counsel, to the 
opinion of the court, admitting L. Bradford to be sworn as a 
witness. 1. That the plaintiffs had alleged a written title 
from N. Bradford to defendant. 2. That said title had been 
verified by Reams, the first witness called. 3. That 
plaintiffs’ counsel had examined Reams, in relation to one 
part of the deed ; that before the parole evidence was taken 
~ down, the written title ought to be read to the jury. 
‘A bill of exception by defendant’s counsel, was taken, to 
the decision of the court, permitting L. Bradford to prove a 
verbal conversation he had with Mr. Clark, in which the 
latter directed the slave to be put on the inventory, &c., on 
the ground that parole evidence could not be given to prove 
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Wesrzan Dist. title in a slave; also to the second examination in chief, of L. 
August, 1853. Bradford, on the ground: 1. That this was an action of 
DuADFORD EE Als revendication, and no evidence of lesion could be admitted 


a 


under the pleadings. 2. That the plaintiff had no right to 
produce evidence of simulation, fraud or contract, as this was 
neither an action of nullity, or on a contract for any alleged 
balance, &c.: And finally, to the refusal of the judge to 
charge the jury. 1. That in an action of revendication, when 
an outstanding title is opposed, arising from a sale of 
plaintiffs’ ancestor, the sale must. fitst be set aside by an 
action of nullity, and that under the pleadings in this case, it 
is not competent to attack it as fraudulent and simulated. 
2. That an action to set aside a sale, as fraudulent, as. 
between the original parties or their heirs, is prescribed in one 
year, from the time the fraud became known to the parties. 

But the judge charged the jury, that there was a 
distinction between public and private acts, not recorded ; 
that in the former case of public acts, they must be attacked 
by the direct actionwf nullity, for fraud or simulation ; that 
private acts could be attacked on the ground of fraud in the 
present form of action. 

The claim for hire was discontinued before the verdict. 
The jury found the slave to be the property of the plaintiffs.. 
Judgment was rendered confirming the verdict ; and after an 
unsuccessful attempt for a new trial, the defendant appealed. 


Bradford, for the plaintiffs. 


Ripley, conira. 


Bullard, J., delivered the opinion of the court. 

The plaintiffs allege, that they are the heirs at law, 
of Nathan Bradford, deceased, who was at the time of his 
death, the owner of a slave named Wilson, worth seven 
hundred dollars. They further allege, that after the decease 
of their ancestor, the said slave came illegally into the posses- 
sion of the defendant ; that the defendant has a bill of sale for 
the slave, but that the same was given without consideration, 
or for less than one-half the value of the slave, and that it is 
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an act under private signature, and has never been recorded. Wxsteux Dist. 
[t is further alleged, that after the death of Bradford, the 2g 185% 
defendant agreed verbally, to give seven hundred dollars for ™*s7Ponpsraus 
the slave, by obtaining a credit for three hundred dollars, —cranx. 

which he claimed as a debt due him by the estate, and Bae 5-0 
for the balance of four hundred dollars, by conveying to the recovery of 
the heirs, a negro woman of that value. They pray heirs ts form: 


judgment for the slave and his services, and for general ing 8 part of the 


relief. ’ their —aneestor, 
The defendant pleaded title in himself, and prescriptions \fevdant - bet 


The cause was submitted to a jury, whose verdict was wie ats 
in favor of the plaintiffs, and a judgment being rendered frou waid aneee- 

P or, execu i 
thereon, the defendant, after an unsuccessful motion for a his life-time, 


new trial, appealed. “ poral evitiononia 
t ts, a prove that the 
The case comes before us, on a statement of facts, : 


several bills of exception. ted the slave in 
One of the bills of exception, upon which the defendant’s.2veston: to be 


counsel relies, was taken to the admission of parole evidence, vat Ss 4 apr 
to prove that the defendant directed the slave in question, to to make out 


be put down on the inventory of the estate of Bradford, yo 


as forming a part of the property of the succession. ‘The evidences offer~ 
court allowed the evidence to go tothe jury, notwithstanding (efeat the defer. 


sere Bap dant’s written ti- 
the objection. We are of opinion that the court erred, and (2""* ema 


that the evidence was inadmissible. The evidence goes to shonkd be reject 
defeat the title of the defendant, and to vest the property in 3). "" 


the estate. Parole evidence of title in slaves, is expressly 9h gt = 
excluded by the Code, except perhaps im certain cases, the parties to 
of which this is clearly not one. "i bli per ye 

A second bill of exceptions was taken, to the instruction of vate hey Seppe ne 
the court to the jury. The defendant’s counsel asked the court tion to the title 


to charge the jury that in an action’ of revendieation, where {0 Save. Be- 


the defendant sets up a written title, from the ancestor of the tics toa contract, 
pid “ é . an act under pri- 
plaintiffs, whether under private signature or by authentic vate _ signature 


act, the sale must be set aside, by direct action’of nullity, and pa’, Me same 


that it is not competent under the pleadings in this swit, to rial act. They 
2 e differ as to the 
attack it as fraudulent or simulated. And that such action mode of proof. 
; . . . . 5 A acti of 
between the parties or their heirs, is prescribed by one year. BeBe 
But the court instructed the jury, that there was distinction sion, beyond 
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Westzax Dist. between public and private acts not recorded ; that in cases 
August, 1854. of public acts, they must be attacked by the direct action of 


BRADFORD ET ALS nullity, for fraud or simulation, but that private acts could be 
ome attacked for fraud in the present form of action. We are 


senlennaees att unable to perceive the force of this distinction, or its applica- 
Pt = si tion to the case now before the court. Between the parties 
Png: the a to a contract, an act under private signature, has the same 
or lesion are not force as a notarial act; they differ only as to the mode 


alleged, a jud 
wan oer of proof. The petitioners admit the existence of the sale, but 
ie ovr wilt Alege that it was made without any consideration, or for less 


be declared e~ than half the value of the property. The deed shows 


d be 
annulled and re- the price to. be seven hundred dollars, which the vendor 


yen oh acknowledges, had been paid. The petition does not allege 


e 
Pal for gen- fraud, and an action of rescission for lesion beyond moiety, 


+ Sg Boe does not lie in relation to the sale of slaves. Civil Code, 


shows an agre: p- 366, art. 114. 
fendant to py a The record furnishes us with no evidence of fraud or 
poms ey aff! simulation, and the judgment, disregarding the written title 
oat — _ ® of the defendant, is in our opinion erroneous. 

will consider it- The subsequent agreement of the defendant, to pay four 
Seioadasies to hundred dollars, asset up by the plaintiffs in their petition, 
~ aE een 18 proved .by evidence admitted without objection. This 


tne amounts at least to an acknowledgment .on his part, that a 
ties, although part of the original purchase money, is still due to the 
met ed nea a plaintifis, and which the defendant avowed his willingness to 
petition. pay. The evidence shows, that about thirty dollars of that 
balance was paid. Under the prayer for general relief, 
we think ourselves authorised, to give effect to this agreement, 


and to terminate the controversy between the parties. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed; and proceeding to render such judgment, as in our 
opinion ought to have been given below, it is further ordered 
and decreed, that the defendant be. quieted in his title 
to the slave Wilson, and that the plaintiffs: recover of the 
defendant, the sum of three hundred and seventy dollars, with 
costs in the District Court, the costs of the appeal to be paid by 
the plaintiffs and appellees. 
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Wesrenw Dist. 





YARBOROUGH 0s. PALMER. wth oo 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. | 


. Where a party by contract has a right to certain premises, on performance 
of @ condition precedent, and he fails, but enters on the premises in 
pursuance of his contract, and the adverse party suffers him to remain in 
possession more than’@ year, if the latter afterwards enters and takes 
forcible possession, he will be considered a trespasser, and liable to 
damages. ° 

Where a. person has a right of possession, and suffers his adversary to 
remain in peaceable possession more than a year, he forfeits his right to 
& possessory action, and has no remedy left him but the petitory. 

.The right of possession and actual possession, authorise the possessor to 
bring an action of trespass, and it is the province of the jury to assess 
the damages. 

The plaintiff alleges he is the owner of a tract or strip of 
land, between a certain road and a creek, in the parish of 
East Feliciana, part of which the defendant entered into a 
written contract to convey to him; that he was in the peacea- 
ble possession of the land for more than a year previous. to 
the 7th February, 1832, when the defendant illegally and 
forcibly took possession of the premises, pulled down the 
fences and made others, and still retains his illegal posses- 
sion; that he has sustained damages in consequence of the 
trespass, and being deprived of making his crop, to the 
amount of five hundred dollars ; for which he prays judgment. 

In an amended petition, the plaintiff alleges that the 
defendant, with the intention of injuring him, pulled down his 
fences adjoining this piece of land, and left open eighty acres 
of cleared land, which he was deprived from cultivating, and 
trespassed on said land by making a road through and over 
it; that by reason of the said trespasses, he has sustained 
one thousand dollars damages, ‘and prays judgment therefor. 

The defendant pleads the general issue; and avers, that 
prior to April, 1819, he purchased two hundred and fifty-five 
acres of aa aw the disputed premises, from the 
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Wesrerx Dist. plaintiff, and has been in possession, and the plaintiff is 
Augiust, 1834. bound to guaranty the title thereof; that the plaintiff owns a 
yarsonoven tract adjoining this one, through each of which a public road 
paimen, Was established, and it was an object with both parties to 
have it run in a direct and straight line through their land, 
and that they obtained an order from the police jury to this 
effect. The road was to be run and opened at the expense of 
the parties to this suit. That the plaintiff, in order to acquire 
a corner of the above tract, of about twenty acres, agreed to 
do all the work, and entered into a written agreement to this 
effect; and that it was upon this condition he agreed to con- 
vey the said corner of land to the plaintiff, that the plaintiff 
failed to comply -with his engagement, in consequence of 
which defendant entered peaceably and without violence 
upon this corner of land; he’ prays that the agreement to 
convey it to the plaintiff be cancelled, at the costs of the 
latter, and that he be dismissed with his costs. 
Upon these pleadings, the cause was submitted to a jury, 
upon the evidence produced by the parties respectively. The 
plaintiff introduced in evidence the papers of another suit in 
a possessory action for the same premises, between the same 
parties, in which he had a verdict. Witnesses were called, 
who proved the pulling down of fences by the defendant, and 
the trespasses alleged to be committed and complained of by 
the plaintiff, to a certain extent. The jury found a verdict for 
the plaintiff of one hundred and fifty dollars in damages, but 
omitted to decide on the written contract relative to making 
the road, &c. ) 
The defendant’s counsel moved for ¢ a new trial, on the 
ground that the jury did not pass on the whole case, but 
found damages only, without deciding on the performance or 
non-performance of the conditions of the contract between the 
parties, and which were put at issue by the defendant. 
~ It was in proof, that the plaintiff tendered to the defendant 
one hundred dollars, in full compensation for the land in 
contest, who refused to receive it, alleging the plaintiff had 
not made the road according to contract, and on that ground 
he refused to receive the tender. The motion fora new trial 
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was overruled. The district judge gave judgment confirming w: De r 3 


the verdict, from which the defendant appealed. _ August, 
YARBOROUGH 
Saunders, for the plaintiff. — 


Turner, for the defendant. 


' Mathews, J., delivered the opinion of the court. 


This is an action of trespass, in which the plaintiff claims 
remuneration for damages, alleged to have been by him sus- 
tained in consequence of the defendant having broken the 
enclosures of the former by removing the fences on his land, 
&c. The defendant, in his answer, pleads the general issue, 
and sets up title to the land on which the trespass is alleged 
to have been committed, &c. The case was submitted toa 
jury in the court below, who found a verdict for the plaintiff, 
and judgment being thereon rendered, the defendant 


appealed. 

The evidence of the cause shows, that the parties were 
separate owners of two tracts of land adjoining a public road, 
and that it was found convenient to change the direction of 
this. road, which change had the effect of severing a small 
portion of the defendant’s land from his tract, and leaving 
it in a situation to be more advantageously occupied by the Views ee 
plaintiff. An agreement was entered into between these A ads © 
proprietors, by which it was stipulated that the defendant mtn ota 
sold to the plaintiff that portion of land which fell by the ance of acondi- 


course of the new road on the limit of the tract of the latter. and he fails, but 


The consideration as the price of the property sold, was one Sen ae 
hundred dollars, and the labor and expense of making the pono Ai = 
new road, which the vendee undertook to make at his own adverse 


separate charge and expense. A principal allegation in the been gt 


defence is, that this being a condition precedent, and the — BB oe 
plaintiff never having complied with his promise and under- the, latte? after 
taking, he acquired no title to the premises in dispute. The beg bag en 
testimony, in relation to the period or length of' time during Pevrestion, — he 
which the plaintiff was in actual possession of the land sold dered a tres 


to him on the conditions above stated, shows that he began to eee 
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Dist. to use it as his own, and continued thus to possess it more 

» 1834. than one year before the defendant entered, committed the 

eooxer’suuims trespass complained of, and took the property from the 
cusx. Plaintiff. 

— aper- Under these circumstances, we do not believe the case 
of ancaien properly presents any question of title. So far from the 
ace 20 his appellant having any right forcibly to enter on, and seize the 
main in peacea- land in dispute, he had, by the lapse of time during which 
more mayear, r, the appellee was suffered to remain in peaceable possession, 
ares sn forfeited his right to a possessory action, and had no remedy 
secwny, action, left but the petitory. The right of possession acquired by 
edy left him but the plaintiff, and actual possession under the contract, autho- 
tie right of Tise the present suit, which is simply an action of trespass. 
possession and It was the province of the j jury to assess his damages, which 


por va “the appear to us not to be excessive. a 


Pring an netlinn 


of trespass, and It is, therefore, ordered, adjudged and decreed, that the 
— ge judgment of the District Court be affirmed, with costs; 
assess the dama- reserving to the defendant his right, if any he have, to sue for 


= a rescission of the contract of sale, &c. 


ih 


MON ane ae si BY. li 


COONEY’S HEIRS vs. CLARK. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 





Where heirs claim certain slaves allotted to them in the partition of their 
ancestor’s estate, the procés verbal of partition is admissible in evidence, 
to show title on the part of the claimants, 

A partition among heirs of property really belonging to the estate inherited, 
although not homologated in due time, which is informal and only pro- q 
visional, gives to each heir a separate, and good and valid title to the 
property partaken by each, until annulled or changed on the application 

of those interested in the property of the succession. 
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OF THE STATE OF LOUISIANA. 


Property which belongs to the matrimonial community of acquests and WzsrsayDer. . y 


gains, may be seized and sold for the debts of the surviving partner, after August, 1834. 


the dissolution of the marriage, hy the death of oun af tate, 09 SU Oe Sewers uEIRs : 


interest or one undivided half, of the survivor is concerned, when no 
proceedings are aes before the levy or seizure to make partition among 
the heirs. 


‘ The plaintiffs are the heirs and legal representatives of 
John Cooney, deceased. The widow, as tutrix of her two 
minor children, commenced this action to recover from the 
defendant two slaves, Lucy and Nelson, who, they allege, 
belonged to their father in his life-time, as appears by an act 
of partition between them and their sister Mary M., wife of 
Vincent Vaughan. The plaintiffs further allege, that the 
defendant has illegally and unjustly taken possession of said 
slaves, and refuses to deliver them up. They pray that the 
defendant be decreed to deliver up said slaves, and twelve 
dollars per month for their hire, from the 29th of Reptamber, 
1829, and costs. 

The defendant pleaded the general denial; and stated that 
he purchased said slaves the 16th September, 1829, at sheriff’s 
sale, under execution, issued on a judgment rendered in the 
suit of John C. Morris vs. Mrs. Rowena Cooney, the tutrix of 
the plaintiffs ; that said Morris and said Rowena Cooney are 
both liable to him in warranty, whom he cites accordingly ; 
and prays that, if judgment be rendered against him, that he 
have judgment against them in solido for the sum of five 
hundred dollars, which he paid for said slaves, with interest, 
damages and costs. 


Mrs. R. Cooney answers to the call in warranty, and says 


the execution under which the slaves were seized and sold 
illegally issued, being ordered by the defendant, Clark, him- 
self, and not the plaintiff in execution; that she never 
pointed out the slaves seized in said execution, or assented to 
their seizure, for which reasons the sale was illegal, and that 
the defendant purchased with full notice of its illegality, and 
derives no title therefrom. In an amended answer, she 
alleges the sale under execution of the slaves in question is 
illegal, for want of notice to the defendant therein, to appoint 


cain: 
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Wesrzax Dist, an appraiser ; that the property did not sell for a sum sufficient 
lugust, 1854. to satisfy the mortgages existing on it. 
cooxsx’s uzms Morris pleaded a general denial to the call in warranty ; 








“and in an amended answer avers, he assigned the judgment 
on which execution issued against said slaves to defendant, 
Clark, before the issuing thereof. 

The evidence shows, that the estate of John Cooney, 
deceased, was partitioned among his three children, in Sep- 
tember, 1828 ; that lots Nos. 1 and 2 fell to the two minors 
and plaintiffs in this suit, in which were included the slaves 
Nelson and Lucy; that the mother, Rowena Cooney, was 
apppointed tutrix to said minors, in October, 1832, after a 
second marriage. It also appeared, that Mrs. Rowena 
Cooney had mortgaged these slaves with others, to secure a 
debt due by her, of five hundred and five dollars, in April, 1827. 
Morris obtained judgment against Mrs. R. Cooney, on an 
obligation signed by her for two hundred ninety-two dollars 
and twenty-eight cents, in 1827. The negroes were seized 
and sold under this judgment, the 16th September, 1829. 
The evidence further showed, that the estate of John Cooney, 
deceased, was partitioned among his heirs the 25th Septem- 
ber, .1828, and that the two slaves in controversy were 
allotted to the two heirs, who now are the plaintiffs in the 
present suit. 

The jury returned a verdict for the plaintiffs, for one-third 
of the value of the two negroes claimed, and four dollars per 
month hire, from the 16th September, 1829; and that Mrs. 
R. Cooney, as warrantor, is bound to the defendant, Clark, 
for the purchase money; and find a verdict in favor of Morris, 
the other warrantor. Judgment was rendered accordingly; 
but a remittitur having been entered for two-thirds of the 
purchase money, so that judgment was only rendered against 
Mrs. R. Cooney, in favor of Clark, for one hundred and sixty- 
six dollars sixty-six cents and two-thirds, with interest and 


costs. The plaintiffs appealed. 


Turner, for the plaintiffs. 
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1. The defendant cannot attack the title of Cooney’s heirs, Wasrznx Dist 
to these slaves, or subject them to the payment of his claim ws 18%. 
against their mother. He should have brought an action of semen Shans 


nullity, to set aside the partition. 

2. The title under which the plaintiffs claim the slaves, 
was sufficient in law to entitle them to a recovery agelnie the 
defendant. 

3. The possession of the slaves by the edie is 
tortious, and they must be surrendered to the legal owners: 
In such a case, the tortious possessor is bound for the full 
value of the hire of the slaves. 

4. The defendant did not acquire any title to the slaves in 
contest, by the pretended seizure and sale of them to him, on 
which he relies. 


5. The plaintiffs insist, that they are entitled to recover the 


slaves in contest, and their hire. The judgment of the 
District Court must be reversed, and judgment rendered 
in their favor. They rely on the following authorities. La. 
Code, 1219, 1428. 10 Martin, 256. 6 Martin, N. S. 324. 
5 Ibid. 361. 7 Ibid. 381. 1 La. Reports, 282. 2 Ibid. 299. 


Ripley § Lawson, for defendants. 


Mathews, J., delivered the opinion of the court, 

This suit is brought to recover two slaves, named Nelson 
and Lucy, and described in the petition as the property of two 
of the children of the plaintiff, who represents them‘as natural 
tutrix. They claim as heirs to the succession of their 
deceased father. 

The defendant, in his answer, sets up title under a sheriff’s 
deed, which appears to have been made in pursuance of a 
sale by execution, wherein the property was seized as 
belonging to the mother, to satisfy a judgment which had 
been obtained against her by one Morris, &c. The cause 
was submitted to a jury in the court below, whose verdict, 
although not clearly intelligible, appears to be the basis of 


the judgment of that court; from which the plaintiffs 


appealed. 


caked: 
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Wesrzax Distr. The evidence of the case shows, that the slaves now in 
August, 1834. contest were, during his life-time, in the possession of the 
coonsr’s ustxs father of the plaintiffs, and were at his death left amongst 

cranx, ~ the property of his succession. It does not appear that an 


Where heirs inventory of his estate was ever regularly made, or that any 
aim alloted to Partition of the community of acquests and gains presumed 
—s the par by law, was made at any time after the dissolution of the 


ancestor’sestate, Marriage by the death of the husband. The entire property 
bal oF partition which was left by the husband, seems to have remained in 
is admissible in an undivided state, in the possession of his widow and sur- 


evidence, 


auodbam te viving partner, until the 25th of September, 1828; when a 
provisional partition took place between the plaintiffs and 

A any | their sister, who is co-heir; the whole number of heirs of the 
provet really deceased father being three. In the division which was 
pears os Se Poary to the made of the slaves, assumed to be the property of the succes- 


although nat ho os sion of John Cooney, the ancestor of the appellants, the two 


ant which i is slaves in question fell to their lot; one to each of them. The 


ony potdenl, introduction of the proces verbal of partition, was excepted to 
fei es to each by the defendant ; it was, however, admitted in evidence by 
and the court below, and, we are of opinion, properly; but no 

vali title to the effect was allowed to it in the charge of the judge a quo; to 
— fin. Po ar which an exception was taken by the counsel of the plaintiffs. 
on the It appears to us, that a just decision of the case depends 


Bag | mainly on the effect which ought to be given to this evidence 


in the propery of title on the part of the appellants. It does not purport to 
sion. be a partition of the whole estate of the deceased, being in 
appearance confined to certain slaves specified by name, and 
appraised by experts appointed by the judge of probates of the 
parish, where the succession was opened, the ancestor having 
died intestate. The principal objections to it are informalities 
in the proceedings, and want of homologation in due time. 
It is true that the proceedings do not appear to be clothed 
with all the formalities, which probably are required by law 
to give absolute and conclusive effect to them as a final par- 
tition. It was made in judicial form, between co-heirs, some 
of whom were minors, represented by their mother and tutrix; 
and if the property really belonged to the estate of their 
father, the partition thus made gave to each heir a separate 
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¢ 
title to the property by him partaken, good and valid until Wssreax Disr. 
annulled, or changed by application of those interested in the _"“@™*% 1834. 


_ property of the succession. See La, Code, arts. 1219 and 1438, cooxzy’s uxms 


The principles on which the cause seems to have been ouiees 
decided in the court below, are exhibited in the charge of tame ye rt 
the judge to the jury. One among them is, that the pro- to the matrimo- 
perty in dispute belonged to the matrimonial community of pp Per rcercaem | 
acquests and gains, which existed between Mrs, Cooney and gains, may | be 
her husband, at the time of his death. The presumption of for the debts of 
law is as assumed in the charge, and if no proceeding had Suehinciadeett 
taken place before the levy of the execution which issued dissolution hed 
against the property of the surviving partner, her undivided the death of one 
interest presumed to exist, the slaves now sued for might J 
have been legally seized and sold. Thisepresumption, we pné. undivided 
are of opinion, is outweighed by the partition at which the vivor is amoer~ 
presumed part owner assisted, and thereby virtually acknow- proceedings - 
ledged the exclusive right to be in the succession of her j ret pangp me 
husband, to the slaves which were divided and partaken to make parti- 
as such. Whether these proceedings may be annulled by — 208 
creditors of the widow, alleging fraud, is a question which 
we are not called on to determine, in the present suit. 

According to the pleadings and evidence before us, we are of 
opinion that the plaintiffs have made out their title, and that 


the defendant has shown none. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, and that the ~ 
plaintiffs and appellants do recover from the defendant and 
appellee, the slaves Nelson and Lucy, named and described 
in their petition, and also the sum of one hundred dollars*per 
year, as the value of the services of said slaves, from the 
institution of this suit until they shall be delivered up to the 
plaintiffs, &c.: and it is further ordered, adjudged and 
decreed, that the defendant and appellee do recover from 
Rowena Cooney, called in warranty, the sum of five hundred 
dollars, the price by him paid in consequence of the sale by 
the sheriff, with five per cent. interest thereon yearly until 
paid. All costs of this suit to be paid by the warrantor, &c, 

21 ° 
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Western Dist. 


August, 1834. 


——————————————————_—_—_ 
GAYLE’s HEIRS 


vs. 
WILLIAMS’S AD’R 


CASES IN THE SUPREME COURT 


GAYLE’S HEIRS v8. WILLIAMS’S ADMINISTRATOR. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF EAST 
BATON ROUGE. 


The neglect or omission to record a judgment within ten days after its 
rendition, under the recording act of March 26, 1813, does not rénder it 
a nullity, so as to prevent its having the effect of a legal mortgage, from 
the date of its registry, when recorded after the lapse of ten days. 

Statutes in pari materia should be construed together, in order to ascertain 
the meaning of the legislator. 

Prior laws are not repealed by subsequent ones, unless by positive 
enactment, or clear repugnancy in their respective provisions. 


Robert Jones, the administrator of the succession of Doctor 


William Williams, filed his petition, with a tableau of distri- 


bution, of the effects of the succession administered, as 
an insolvent one: he alleges, that the heirs of said succession 
are minors, and reside out of the state, and prays that a cura- 
tor ad hoc be appointed to represent them; that Eliza 
Williams, the widow of the deceased, and residing in the 
parish, be served with a copy of the petition and citation, and 
that ten days notice be given, to all whom it may concern, to 
show cause and make opposition ; and in default thereof, that 
he be allowed to proceed to the payment of the widow 
and creditors, according to the tableau. 

The judge of Probates ordered the appointment of the 
curator ad hoc, and citations and notices, to issue and be 
served and published. 

The administrator set down the net amount of the estate, 
at two thousand four hundred and seventy-three dollars 
ninety cents, and allowed the widow in community, one-half 
thereof, in separate property. The other half, with two sums 
added, for moneys received on account of sales of husband’s 
property, and a debt due him, amounted to three thousand 
two hundred and eighty-seven dollars seventy-five cents. 

The claims put down as previleged and secured by judicial 
mortgages are, first heirs of Ann Jones, deceased, for amount 
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of principal and interest, six thousand four hundred and 
nineteen dollars fifteen cents, which exhausts the succession 
by one thousand seven hundred and seventy-four dollars 
eighty-six cents. 

Next comes a judgment of the heirs of Gayle, for one 
thousand eight hundred and fifty dollars, after deducting a 
medical bill, and secured by a judicial mortgage. 

The heirs of Gayle made opposition to the tableau, and 
denied the right of the widow, to take half of the community 
of acquests and gains, and prayed that her claim be rejected. 

They next oppose the claim of the heirs of Mrs. Ann 
Jones, as privileged. They allege that their claim has the 
highest privilege, and should be placed first on the tableau, 
as being supported by a judicial mortgage on all the estate of 
the deceased: they pray that the tableau be amended, 
according to the facts set out in their opposition, and that they 
be placed first, and their claims allowed accordingly. 

An agreement was made between the parties, that the 
contestation of claims, be restricted to that between the heirs 
of Gayle, and the heirs of Ann Jones, relative to the right of 
preference. 

The heirs of Ann Jones support their claim, by four 
judgments, obtained against the deceased in his life-time, and 
recorded on the first of August, 1820. ‘There was another 
judgment rendered in June, 1821, but was never recorded. 

The heirs of Gayle obtained judgment for part of their 
claim, 30th June, 1523, recorded the 8th July following, for 
the sum of seven hundred and twenty dollars; the remainder 
is not shown to be entitled to any privilege. 

The probate judge, in rendering judgment, states, “that 
the heirs of Mrs. Jones, recovered five judgments against 
the deceased, four of which were recorded on the Ist August, 
1820, and will more than exhaust the separate estate of ‘the 
deceased. It also appears that the heirs of Gayle, on the 30th 
June, 1823, recovered a judgment against the deceased, for 
one thousand one hundred and twenty dollars, with interest, 
which was recorded on the 8th July, 1823. It is contended 
- on the part of Gayle’s heirs, that the judgment of the heirs of 
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Wesrzrn Dist. Jones, not having been recorded in ten days from the rendi- 
August, 1854. tion ‘thereof, under the act of 1813, are null and void, as 
cariz’s nums Yegards those having recorded their judgment in due time ; 

wittams’sap’n 2d that they have a superior mortgage, which entitles them 


to be paid in preference.” The judge overruled the opposi- 
‘tion, and sustained the claims of Jones’s heirs, according to 
its rank and privilege as placed on the tableau. The heirs 
of Gayle appealed. — 

The clause of the recording act of 1813, on which the 
appellants rely, is as follows: “All final judgments and 
awards of arbitrators, confirmed by the judgment, &c., of 
a court of competent jurisdiction, shall within ten days after 
such judgment is rendered, be recorded, in the manner prescribed 
by law, &c.” 2 Moreauw’s Digest, 287. 


T. G. Morgan, for Gayle’s heirs, and the appellants, 
contended, that as Jones’s heirs had not recorded their 
judgment, within the ten days required by the act of 1813, 
they had lost their privilege; that Gayle’s heirs, having 
recorded theirs within the time required, were entitled to the 
preference, 


Bradford, contra. 


Bullard, J., delivered the opinion of the court. 


The administrator of the estate of W. Williams, put down 
on the tableau of distribution, the heirs of Jones, the appellees, 
as mortgage creditors, in virtue of certain judgments recorded 
against the intestate, in 1819 and 1820, which were not 
recorded within the ten days after their rendition. The heirs 
of Gayle, who had also obtained a judgment, which was 
recorded within the delay of ten days, in 1823, but after the 
former judgments had been recorded, opposed the homologa- 
tion of the tableau, on the ground, that the judgments 
in favor of Jones, were null and void, except between the 
parties, because not recorded within the delay prescribed by 
the act of 1813; that they could produce no effect as to 
them, whose judgment was duly recorded, according to the 
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statute. The words of the statute are, “all sureties, sales, Wxst=nx Dist. 
contracts, judgments, sentences and decrees aforesaid, and all a a. 
liens of any nature whatever, having the effect of a legal ar 

mortgage, which shall not be recorded agreeably to the pro- WILLiaMs’s AD’R 
- visions of this act, shall be utterly null and void, to all intents 

and purposes, except between the parties thereto.” 

The case therefore presents directly the question, whether The neglect 
the neglect to record a judgment within ten days after its vahied' « Sunes 
rendition, struck it with such radical-and absolute nullity, as a be mong 
that it could not produce, when registered. afterwards, ‘the ? waece * woe 
effect of a judicial mortgage, as against those, who had of March 6th, 
no interest, and no right at the time of the registry. The ee — Pac 
judgment of the opposing creditor, was not recorded, until Hy, ‘ee 
nearly three years after those of the heirs of Jones, nor does the effect of a le- 
it appear, that the debt existed at the time. The judicial il Progen 
mortgage of the heirs of Gayle, dates from the 8th of July, ** regisny, 
1823, and the four judgments in favor of the heirs of Jones, after the lapse of 
were recorded on the Ist August, 1820. a 

In giving a construction to this statute, it is contended, that 
we are bound to give full effect to the will of the Legislature, 
according to its literal import, when expressed in clear and 
unambiguous terms. But the third section of the act, 
furnishes us a clue, which would seem to lead to a different 
conclusion. It is there said, that * the formality-of recording, 
prescribed by this act, being required solely for the benefit and 
information of the public, the want thereof shall in no wise be 
prejudicial to the interests of minors, persons insane, or any 
absent heirs of the estate of a person deceased,” &c. Publicity 
is here announced to be the sole object and putpose of 
the registry. Notice to third persons, is the principal object of 
all laws, providing for registry. The old Civil Code, in force 
at that time, establishes the same principle in more distinct 
terms. “Though itis a rule, that the conventional mortgage 
is acquired by the sole consent of the parties, and the judicial 
and legal mortgages, by the judgment or law which grants it, 
nevertheless in order to protect the good faith of third persons, 
who may be ignorant of such covenants, and to prevent 


fraud, the law directs, that the conventional and judicial 
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Wesrsen Dist. mortgages, shall be recorded or entered in a public folio 
August, 1854. book, kept for that purpose,” &c. Civil Code, p. 464. art. 52. 
“earte’s ners We believe it to be an incontrovertible principle, that all 
wiitrsms’sav’n Statutes in pari materia, should be construed together, in 

Statutes in pa- order to ascertain the meaning of the legislator; and that 
pest prior laws are not repealed by subsequent ones, unless 
ape ier vy of by positive enactment, or clear repugnancy in their respective 
meaning of the provisions. The old Civil Code required, that judgments 

— 5 should be recorded. The 14th article, page 454, declares in 

not repealed by negative terms, that “conventional or judicial mortgages 

subsequent ones, 

unless by posi- Cannot operate against a third person, except from the 

pon rapes day of their being entered, in the office of the register of 

nancy in their mortgages. ” 

‘isoee "We cannot fairly infer, from these different provisions taken 
together, that the legislature intended to prohibit, under 
pain of absolute nullity, the recording of a judgment, after 
the delay of ten days. It would produce no effect, as a 
mortgage in relation to persons, who in the interval between 
its rendition and its record, had acquired any right, which 
might be affected by it, but as the sole object of registry is 
declared by the statute to be, to give notice, and to prevent 
frauds, if we were to pronounce the nullity of the recording, 
we should carry the statute beyond the declared intention of 
the legislature. We should make it operate, not for the 
protection of third persons, having an interest at the time, - 
but as conferring an advantage, on those who were at 
the time without any interest or right whatever, and who had 

’ notice of the existence of the previous judgments. 

This court recognised the same principle, substantially, in 
the case of Morrison et als. vs. Trudeau. 1 Martin, N. S. 
384, in relation to the vendor’s previlege. The question in 
the case of Jenkins vs. Nelson’s syndics, was between the 
plaintiff and creditors of an insolvent, in relation to a contract 
for building, not recorded according to the statute. The 
point now under consideration, did not present itself; and in 
the previous case of Lafon vs. Sadler, the only question was, 
whether a written contract was essential to create the 


builder’s privilege. 11 Martin, 437. 4 Martin, 476. 
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It is, therefore, ordered, adjudged and decreed, that Wzsrznx Disr. 
the judgment of the Court of Probates be affirmed, with -#usus 1854. 


costs. MENARD 
va. 
cox, 


MENARD WS. COX. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. g 


Where the cashier of a bank refuses to pay a check, on the ground that the 
drawer had no finds in bank, but at the same time advances the money 
to the bearer, it willbe presumed the cashier paid his own money as a 
loan, which will authorise him to recover, in a personal action, in his 
own name, against the borrower. 

When the record furnishes no point, on which the appellant could reasona- 
bly hope to obtain a reversal of the judgment on appeal, it will be 
affirmed with den per cent. damages, and costs. 


The plaintiff sues, for the recovery of three hundred dollars 
from the defendant, on the following draft : 

“Cashier of the branch bank of the Bank of Louisiana, pay 
Sebastian Hiriart or order, three hundred dollars.” 

*#300.” [Signed] “E. W. Potts.” 

Endorsed. “TI have received the within amount,” 

[Signed] “Wm. P. Cox.” 

The draft is without date; and the plaintiff alleges, that 
the defendant presented it to him as the cashier of the bank, 
about the 20th January, 1830, and represented, that Potts - 
the drawer, was much pressed for money, and bound himself 
personally, to refund the amount of said draft; that he 
refused payment at first, but that the defendant, in addition to 
the promise of the drawer, acknowledged on the back of the 
draft, that he had received the money, before he would pay 
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Wesreny Dist. the same ; he charges, that it was upon the personal respon- 
August, 1834. sibility of the defendant, that he advanced the money, &c. ; 


MENARD 
vs. 
cox. 


ae 








he alleges a demand on the defendant, and refusal to pay, 
and prays judgment for the amount thereof, and interest. 
The defendant pleaded a general denial. 
Louis Menard, witness for plaintiff, states, that E. W. 


Potts obtained a loan of one thousand five hundred dollars, 


from the branch bank of Louisiana, in: 1830, which the 
plaintiff as cashier, paid over to the present defendant W. P, 
Cox, as the agent of Potts ; that it was paid as follows: ina 
check for two hundred and sixty-four dollars, and in one of 
seven hundred dollars, and in another of one hundred 
and sixteen dollars, and the balance of three hundred dollars, 
(after deducting one hundred and twenty dollars, the amount 
of the discount) was paid, without any check, to said Cox ; 
that the draft sued on, was presented about three weeks after 
the above sums were paid over, and that the plaintiff told 


- defendant at the time, that E; W. Potts had no money in 


bank; witness says, the consideration and inducement 
for paying the draft, were the representations of defendant, 


- that Potts was in great want of money, and that the former 


agreed to refund it, as soon as he should examine a memoran- 
dum, handed to him by the plaintiff, of the payments of the 
amount of Potts’s loan, which he said was in his pocket-book, 
at home. 

The cause was submitted to. a jury, who found a verdict 
for the plaintiff, for the amount of his claim, with legal 
interest ; from the judgment rendered thereon, the defendant 


appealed. 
Brunot, for the plaintiff. 
Morgan, contra. 


Bullard, J., delivered the opinion of the court. 


’ The plaintiff alleges that one Potts, obtained a loan from 
the bank, of which the former was cashier, for one thousand 
five hundred dollars, which was paid over to the defendant 
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Cox, as agent of the borrower, after deducting the discount Wzsrzax Disr. 
for one year. That after the defendant had received the ~#ugust, 1854. 
whole amount, he presented to him a draft or check, signed —azwanp 
by Potts, for three hundred dollars, which the plaintiff refused bon 

to pay, as the drawer had no funds. That the said Cox 

represented to him, that Potts was much in want of that 

sum, and if he, the plaintiff, would advance it, that he 


would be pefSonally bound torefund the amount ; whereupon 


the plaintiff alleges he did advance that sum to Cox, on his Where _ the 
personal responsibility and promise to refund. — Cs 
The defendant pleaded the general denial, and the issue check, on the 
between the parties, was tried by a jury, whose verdict was i had no 
in favor of the plaintiff, and the defendant appealed. Pony 3 es pre 
The allegations in the plaintiff’s petition, are fully proved a saree 


by evidence received without exception, in the District Court, dearer, it will be 
The record furnishes no point, on which the defendant could abe oie hie 
reasonably hope to obtain a reversal of the judgment in this co oe 
court. It is, however, contended’ by the counsel for the authorise him to 
appellant, that the sum claimed, was paid out of the funds of sonal action in 
the bank, of which the plaintiff was cashier, and that it was bis, own name 
in fact an overdraft, which the cashier cannot recover, with- ye 

out first showing that he has been rendered responsible to the cord - furnishes 
bank. But there is no evidence that the money was paid out %5. ll 
of the funds of the bank ; on the contrary, it is shown that lant could rea- 
the plaintiff refused to pay the draft or check, and advanced nates soleen 


the money to the defendant asa loan. We must presume % the judgment 


e 


that he advanced his own money, and that the transaction pad yin = 
was wholly personal between the parties. pot costs, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with ten per cent. 
damages and costs. ' 
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Western Dist. 


August, 1834. 


——————— 
Lous, f. m. c. 
8. 





CASES IN THE SUPREME COURT 


Louis, f. m. c. vs. CABARRUS ET ALS. 


CABARRUSETALS APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 


THEREOF PRESIDING. 


Proof of the residence of a slave, in a free state, the constitution of which 
forbids slavery, during the space of two orthree years, uaconnected with 
any other proof, is insufficient in law, to entitle such slave to his freedom. 

The residence of a slave, in a state where slavery is forbidden, contrary to 
the will, or without the consent of the owner, does not deprive the latter 

_ of his right to his property. 

The consent of the owner of a slave, that he should go and perform work 
and labor in a free state, does not of itself free the slave, though this may 
be effected, by the slave’s going there under this permission. 


The plaintiff claims to be a free man, and institutes this 
suit against the defendants, who hold him in slavery, to obtain 
his freedom ; he alleges, that he resided in the state of Ohio, . 
two or three years, where slavery is prohibited, and is conse- 
quently free: He prays judgment, that he may be entitled to 
his freedom, and for thirty dollars per month, from the com- 
mencement of suit until he shall be set free. 

The defendants expressly deny every allegation in the 
petition, and aver that the plaintiff was born a slave, of 
a slave mother, and that they purchased him as a slave 
for life, and paid a valuable consideration for him. 

Mrs. Leverett, a witness for plaintiff, swears, that she first 
saw Louis Richardson, the plaintiff, about twelve or thirteen 
years ago, in Cincinnati, in the state of Ohio; that she knew 
him to reside there two or three years. 

Mr. Blake, witness for defendants, states, that in 1833 
plaintiff told him he was born a slave; but said he was 


- entitled to his freedom ; that he had worked in Cincinnati, 


with his master ; that he became free by residing in the state 
of Ohio, and at the same time, stated he was taken back to 
Kentucky, where his master resided, and continued to serve 
him as a slave, until he was brought to Louisiana, and sold to 
defendants. 
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The cause was submitted to a jury, on this testimony. Wesrran Dist. 
The counsel of the defendant, moved the court to charge August, 1834. 
the. jury, that proof of a residence of two or three years, in mony 4 £ me. 
the state of Ohio, unconnected with other proof, is not cARARaUSET ass 
sufficient in law, to establish his freedom, &c., which 
the court refused, but instructed the jury, that if the plaintiff _ 
worked in Ohio, by consent of his former owner, that he did 
thereby become free, &c. 
The jury returned a verdict, “ that the plaintiff was a free 
man.” Judgment was rendered in conformity to the verdict, 
from which the defendants appealed. 


‘Saunders, for the plaintiff. f 


Turner, contra. 


Martin, J., delivered “le opinion of the court. 


The defendants are appellants from a judgment, which 
declares the plaintiff entitled to his freedom. It is in proof that 
he was born a slave, but he claims his freedom by emancipa- 
tion, resulting from a residence of two or three years in the 
state of Ohio, the constitution of which, declares that there 
shall be no slavery or involuntary servitude within that state. 
The plaintiff obtained the verdict of a jury. There does not 
appear to be any thing in the record to induce the belief that 
the jury erred. This court:is of opinion the verdict is correct. 

But the counsel for the defendants has drawn the attention 
of the court to a bill of exceptions taken to the refusal of the 
judge to charge the jury, that proof of the residence of the ge F 4 
plaintiff in the state of Ohio, during the space of two or three slave in a free 
years, unconnected with any other proof, was insufficient in ion, Ce meee 
law, to establish his freedom. And, further, that a person forbids — 
held as a slave, ina slave-holding state, does not become free ar pe or 
by residing a short time in a free state, unless. his owner 7ote4 with any 
resides there as a citizen of that state, and carries along with pane A gy be 
him such slave; that in this case, unless the jury believed law to entitle 
that the former owners actually resided in Ohio as a citizen, };, Mn. ” 
having taken the plaintiff with him as his slave, they ought 


not to find a verdict in favor of the latter, declaring him free. 
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Wesrsax Distr The court charged the jury, that if the plaintiff resided in 
August, 1834. the state of Ohio, by the consent of his master, he did there- 
— f.m.e. by become a freeman; that the consent of the owner, that 

Pe sh ars the slave should go into the state of Ohio and perform labor, 

The residence was sufficient to entitle him to his freedom. 

yd cha It appears to this court, that the judge a quo, ought to have 

pod anther ts charged the jury in the manner required in the first part or 


the will or with- branch of the request of the defendant’s counsel. The resi- 
out the consent 


of his owner, dence of a slave in the state of Ohio, contrary to the will, or _ 


docs not deprive without the knowledge of his master or owner, does not 


oo to his pro- deprive the latter of the.right to his property. 

The consent ‘Lhe latter part of the judge’s charge to the jury, is too 
< ae se loosely expressed, and indefinitely stated, to justify a finding 
should go and thereon. 
ey tee age The consent of the mpster, that the slave should go and 
pomp sme perform work and labor in Ohio, does not, of itself, free the 
ron slave, ge ‘slave, though this may be effected by the slave’s going there 
effected 4 the under this permission. 
hore adel a All parties have a right toa trial by jury, aided by any 
permission.  § Jegal opinion of the court’ which they may request, and unin- 


fluenced by any improper charge of the judge. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; the verdict set aside, and the cause remanded 
with directions to the judge a quo, to charge the jury that 
proof of a slave’s having resided in the state of Ohio, or any 
free state during the period of two or three years, unconnected 
with any other proof, does not authorise or entitle him to his 
freedom ; and to abstain from charging or stating to the jury, 
that the permission given by the master to his slave, to go 
and labor in the state of Ohio, had the effect to emancipate 
him. The costs of the appellate court to be paid by the 
plaintiff and appellee. 
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Western Dist. . 
HEIRS OF KIMBALL 08. HEIRS OF LOPEZ. sey a, SR 
4 APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE armen rere 
OF TIE EIGHTH PRESIDING. LOPEZ’S HEIRS. 


When the record does not furnish a certificate, either by the judge or clerk, 
that it contains all the evidence on which the cause was tried, nor 
a statement of facts, the cause cannot be examined on its merits, but the 
court will decide on the questions of law, presented by the bills 6f 
exception in the record. ‘ 

A sheriff cannot be called a# witness, to prove what proceedings took place, 
at a certain sale made by him, when the return made on the execution is 
silent, or stated that the execution had been stayed, by order of the 
District Court. 

Parole evidence is inadmissible, to supply defects in the sheriff’s return of 
proceedings under an execution, or where it contradicts the official return _ 
of the officer. 


The plaintiffs sue as the heirs and legal representatives of 
Esther McD. Kimball, to recover a slave named Peter, worth 
eight hundred dollars, who they allege, is illegally in the 
possession of the defendant’s ancestor. This suit was filed the 
13th May, 1826, and on the 20th, in pursuance of the prayer 
of the petition, the negro was sequestered. The plaintiffs set 
up title to the slave in contest. 

The defendant pleaded a general denial, and excepted to 
answering the petition, because a copy in the French 
language was not served on him; on the merits, he says he 
purchased the slave in question, of one John Sands, in 1815, 
by an act under private signature, which is annexed; and 
that Sands purchased him at sheriff’s sale, the 11th of July, 
1814, as appears by the deputy sheriff's bill of sale, of that 
date: He pleads the prescription of ten years, and calls John 
Sands, his vendor, in warranty, and in the event of eviction, 
he prays judgment against his warrantor, for the value of the 
slave, and costs. 

Sands answered to the call in warranty. He states he 
purchased the slave Peter, at sheriff's sale, for the parish of 
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CASES IN THE SUPREME COURT 


Wesrtnx Dist. East Baton Rouge, when a boy of about thirteen years of age ; 


* August, 1834. 


that Lopez proposed to take him, for the price at which 


ximsaLt’snzins he was bid off, and be substituted to him as the purchaser, to 


vs. 
LOPEZ’S HEIRS, 


which he consented, and the defendant took possession, and 
has continued to possess said slave ever since ; that shortly 
after the inception of this suit, he was induced, at the instance 
of Mr. Lopez, to sign an act of sale of Peter to him, and that 
the latter stated at the time, he had no intention or wish 
to render him liable, in consequence of signing it, but wanted 
it, and had it dated back to the 25th February, 1825, to 
enable him to resist this suit; thatwsince this transaction 
Lopez has died, but his heirs and representatives are well 
acquainted: with the facts, and this effort by them to call him 
in warranty, is illegal and fraudulent; that the plaintiffs 
have no right to recover, as the slave was legally sold, and 
purchased in good faith, by this respondent, in the manner he 
has alleged. 

The testimony shows, that Esther McD. Kimball was the 
wife of Wm. Williams, that in 1809 she and her brother 
Benjamin Kimball, signed an obligation to pay one David B. 
Stewart, four hundred and thirty-six dollars; that after the 
death of Williams, his wife married John Cammack. In 
1814, judgment was obtained on the above obligation, 
against the estate of B. Kimball and Esther McD. Cammack, 
after her second marriage. The negro Peter, then a boy, was 
given up to Cammack and wife, sold under execution to 
satisfy the judgment of Stewart, and purchased by John 
Sands, the warrantor. | 

Kelly, a witness for plaintiff, states that he knows the negro 
Peter, and that he was born the property of William Williams, 
the first husband of Esther McD. Kimball, the mother 
of plaintiffs. His mother’s name was Sucky, and was derived 
from the estate of Frederick Kimball, as part of William 
Williams’s wife’s estate, which shé inherited from her father. 

Dorothy Wells knew the slave Peter, from his birth until 
1812. He was the property of Mrs. Williams, the mother of 
plaintiffs. She received his mother from her father’s 
estate. 
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The defendant offered in evidence, the sheriff's deed of the Wzsrsnx Dist. 
sale of Peter, to John Sands, which was objected to by the usu, 1854. , 
plaintiffs’ counsel, on the ground, that it did not appear to be eee 
returned and recorded in the clerk’s office, and because the a 
judgment and execution, in virtue of which the sale was 
made, had not been previously shown by him; the court 
admitted the document in evidence as sufficient, upon which 
to found the plea of prescription. The plaintiffs’ counsel 
took his bill of exceptions to the opinion of the court. 

The defendant, after the other evidence had been produced, 
and the testimony gone through on both sides, offered the 
record of the judgment and execution of Stewart vs. Kimball 
et als., under which the slave in contest was sold, which was 
objected and excepted to by the plaintiffs’ counsel, as coming 
too late, but was admitted. 


- The district judge considered the plaintiffs failed to make 


out their case, and gave judgment for the defendants, from 
which, after an unsuccessful motion for a new trial, the 
plaintiffs appealed. 


Turner, for the plaintiffs. 
R. & A. N. Ogden, for the defendants. 


Bullard, J., delivered the opinion of the court. 


The plaintiffs sue to recover a stave, which they claim as _ When the ree 
the property of their ancestors, in the possession of the defend. furnish a certifi- 
ants. The defendants plead title derived from one Sands, judge —e or yee 
who was cited in warranty, and whose title exhibited is a tht i contains 
sheriff’s deed, and the defendants further rely on prescription. ©» which the 

The transcript of the record does not furnish us a certificate ae 
either by the judge or the clerk, that it contains all the evi- coonot ae ag — 
dence on which the cause was tried in the court below, nor mint nite 
a statement of facts. We cannot, therefore, examine the court will decide 


case on its merits, but confine our attention to the questions = 


of law, presented on the bill of exceptions in the record. BY De Bis ot 
In the progress of the trial, it appears that T. C. Stannard, we 
sheriff can- 


was examined as a witness to prove, what proceedings took not be called as 
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Wzsrzax Dist. place in execution of a fieri facias, by virtue of which the 
August, 1854. slave in question was sold. ' He had acted as deputy sheriff, 
ximpatz’s azras and the return on the execution was silent as to the sale, and 
xorsz’s uxms, indeed, stated that the execution had been stayed by order of 
eres the District Court. His testimony was objected to, and a 
ings okt cont bill of exceptions taken to its admission by the court. The 
wade by bm, court was clearly in error. Tle testimony went directly to 
when the return contradict the official returns of the officer, and to supply a 


poy Bere defect in the proceedings which can only be done by record 
or stated thatthe evidence. Parole evidence is, in our opinion inadmissible to 
ee ee supply so important a link in the chain of titles, as the 
trict Court. adjudication of the property by the sheriff. 
Parole evi- 

dence is inad- a 

tay Aig It is, therefore, ordered, adjudged and decreed, that the 
the she re- judgment of the District Court be annulled and reversed, 
ings under “an that the case be remanded for a new trial, with directions to 
recat nt the district judge, not to admit parole evidence to contradict 
dicts the official the return of the sheriff, nor to prove the adjudication of: the 


— of ‘the property, and that the defendants pay the costs of the appeal. 


POND vs. HORTON. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 


THEREOF PRESIDING. 


Where the record is not filed in the Supreme Court, on the return. day 
thereof, and no application is made to the court for leave to file it after 
that day, the appeal will be dismissed on motion. 


In this case, the appeal was granted on the 27th 
November, 1833, returnable to the Supreme Court, at Baton 
Rouge, the first Monday in August, 1834. The first 
Monday was the third day of the month, and the appeal 
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record was not filed, until the ninth day of the month. WasrzaxDir, 
The appeal was taken by the defendant and appellant. . _ -4ugust, 1894. 
__ Andrews, for the plaintiff. and appellee, moved to dismissthe ,** 5, 
appeal on the following grounds : 
__L. That the record was not filed on the return day 
thereof. 

2. The. transcript of the record, was. filed with the clerk 
after the return day, without leave of the court, or ie 
cause why it was not sent up in time, 
__ 8. It appears from the sheriff’s return, that a copy of a a copy 
of the petition of appeal, was served on the appellee... _ . 

4, And should this motion be overruled, the appellee 
denies that there is error to the injury of the appellant ; and 
further says, that the appeal is frivolous, and taken for delay ; 
wherefore he prays the affirmance of the islewen Pane 
with ten per cent. a and costs. : 


Saunders, contra. 


Mathews, J., delivered the opinion of the: court. 


In this case the appellee moves to dismiss the appeal, on Where the re- 


the grounds, that the transcript of ‘the record of proceedings "4," “wha 


was not filed in the Supreme Court, on the day of the return Court, | on ete 
of the appeal, as required by the 587th article of the Code of of, and no 
Practice and that no application was made to the court, for tition is madeto 


leave to file it after that day, as prescribed by law. _ ote leave to file it 


These we believe to be good grounds, in support of the the gf wi 
motion to dismiss. —- 


It is, therefore, — that the appeal in this case be 
dismissed. 


23 
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August, 1834. 
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OF THE STATE OF LOUISIANA. 


LOPEZ ET ALS 05.. BERGEL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


When the defendant suffers judgment by default, to be taken against him, 
it is a presumption, that by his silence, he acknowledges the justice of the 
plaintiffs’ demand, 


Where the defendant does not deny the tain debt, but lets judgment 
go by default, this fact will be considered as a corroborating circumstance, 
which taken with the testimony of one witness, is sufficient proof of the 
demand, to make such judgment final. 


The omission of the defendant, to deny the plaintiffs’ capacity to sue, 
waives the right to do so, and dispenses him from the necessity of 
proving it, even when the demand is denied. The same consequence 
should follow, when there is a legal gresumption of its justice being 
confessed. 


The defendant’s acknowledgment, and promise to pay his note, before and 


after the lapse of five yeats from the time it becamé due, and before suit is 
brought, will take the case out of prescription, when the action would 
otherwise be barred.. 


This is an action on. a promissory note, executed by 
Gregorio Bergel, to the ancestor of the plaintiffs, the 22d 
August, 1825, for five hundred and thirteen dollars, payable 
one year after date, with interest, at the rate of ten per cent. 
per annum, from the time it became due, until paid. The 
suit was filed December 21st, 1833, and citation served the 
third day thereafter. 

The plaintiffs sue, as the widow and heirs of the obligee of 
the note, and pray «ener for the amount thetess, ‘with 
interest. 

Judgment by default 1 was rendered against the defendant, 
on the 7th January, 1834, and made final, after producing 
satisfactory proof of the demand, on the 17th of the same 
month; and signed on the 19th February following, without 
any appearance of the defendant. 
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. The plaintiffs called a single witness to prove their demand, Wrersex Dist. 
who testified, that he: presented the notévtepéatedly to the -*usus 1854. 
defendant for payment, who always promised to pay it; that — 
the first time he presented it, was in 6S 9 I snainis 


every year thereafter.: ; 
On the 18th June, 1834, the defendant obtained an onder 
: of appeal, to this term of the Couns (Anges 1834). ti: oath 


Lawrence & Winthrop. for the aannpabneidteh 
urged the Soheabagretethe th iaiipenaeimnanentatine 
appeal : 

1. There is no proof, that the :plaintifi pocinainioe 
character in which they sue. They sue as. the: heirs 


and legal representatives of Lopez, which they: specially. set 


out and allege, and it is not seen why theyshould not beheld - 


to as strict proof of it, as if the defendant) lad <dleiled it 
specially. 

2. The Code of Practice requires, that to be entitled: to 
judgment by default, the plaintiff must prove his demand, 
which is required in all cases. Code of Practice, 312. 

3. The execution of the note ‘is not legally proved, 
according to the phraseology of the article of the Code of 
Practice referred to. When the law prescribes'a particular 
mode of judicially investigating a fact, the: judge is not 
at liberty to adopt a different course, and if he does, the fact 
will not be considered as proved. Code of Practice, 325. 


4. The acknowledgment of the note, and promise to pay it, — 


are not sufficiently proved. ‘They should: have been; either 
in writing, or have been evidenced by the: testimony of one 
witness at least, with corroborating circumstances. 


5. A contract for the payment of a sum exceeding’ five 


hundred dollars, must be proved by the testimony of one 
credible witness, and other carroborating circwmstances. - Pothier 
admits, that a verbal promise to pay, when the debt exceeds 
one hundred livres, is inadmissible, according to the ordinance 
of 1667, which requires such a promise to be in’ writing. 
Pothier on Obligations, No. 659. La. Code, 2257. 8 Martin, 


N. 8.457. 3 La. Reports, 219.5 Ibid, 266. 6 Tbide 595... 
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Wesersex'Disr. 6. The claim was barred by the prescription of five yeats, 


August, 1834. 


LOPEZ ET ALS. 
v8. 
BERGEL. 
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which is now pleaded. 
7. The acknowledgment, and promise to pay, not being 


proved, as shown in the preceding points, there is no evidence 
to repel the plea of prescription. 


R. & ALN. Ogden, for the fa al | os 

1. The plea of prescription cannot prevail. It was not 
pleaded: regularly and at the proper time, and the court 
cannot now: consider it. La. Code, 3486, 3516. 

2. The plaintiffs were not bound, to prove the capacity in 
which they sued, as it was not denied. The rule is well 


established, that where a party sues in a representative capa- 


city, heis not required to prove that he possesses that capacity, 


- unless it is specially:denied. 


_ $.. The law declares, that a judgment by default, is a:tacit 
joinder of issue and a tacit confession by the defendant, 
of the justice of the plaintiffs demand; the reasonis therefore 
much stronger, im not requiring proof of the representative 
capacity. of the plaintiff, in this.case, than when there is a 
general denial: Code of Practice, 360. 

4, The-objection, that the execution of the note was not 
proved, in pursuance of the article 325, of the Code of 
Practice, has no force. That article relates to a case, when 
the defendant has denied his signature. 

5. There is no law, requiring the acknowledgment of the 
maker of the note to pay it, to be made in writing, or proved 


_ by the testimony of two witnesses, or of one with corrobora- 


ting circumstances. 

6. In this case the acknowledgment by the defendant, that 
he exectited, and would pay the note, was made before the 
prescription was complete, and is different from that made 
after the debt had been extinguished by. prescription, in 
which case it would only be evidence of a new contract. 


Martin, J., delivered the. opinion of the court, 


- The defendant who issued on a promissory note, suffered | 
judgment by default to be taken, and on its being made final 
he appealed. 









































‘OF THE STATE OF LOUISIANA: 181 
‘He now claimsthe reversal of the judgment, on the gtourid waster Diet 


that the debt was proved by one’ ‘witness only, “without” any _fugss; 1k: 
_ corroborating circumstances ; that the plaintiffs, who ‘sue’ as = 
the representatives of the original obligee and ‘payee “of the amon 
note, have not proved their representative’ capacity; and” * 
finally, ‘he relies on ‘the plea’ of see ~~ it - . 
court. 
The sxideocaiitae the defendant are resisted oarasei, 
that he had not denied the debt, and that this fact was'a‘cor © 
roborating circumstance of sufficient weight, ‘to ‘authorise the 
judgment by default to be made final on the téstimony” ofa 
single witness. ‘That the capacity of the’ plaintiffs had no «When the des 
need to be proven, as it was not sufficiently denied; ‘and*that, ue 
although the suit was brought more than five years after the ngs him, it is 
note became due, prescription cannot be opposed as a bar to aé Oe goes 
recovery, because there is evidence of repeated acknowledg- reds he! — 
ments and promises to pay. These promises to pay, it is jes - 
urged, are sufficiently proved by the testimony of one witness, Plaintiffs’ de- 
because the possession of the note by the plaintiffs is a cor- Where the de- 
roborating circumstance, as it raises a strong presumption of dey Gs pha 
its being unpaid. ost a debt, bt 
The Code of Practice, article 360, provides, that when the nea default, ths 
defendant suffers judgment by default to be taken against him, a 
it is a presumption of his having, by his silence, acknowledged *. a 


the justice of the plaintiffs demand. It is true, that in the which taken with 


qt 


testimony of - 


same article, the legislator interprets this silence as evidence one witness is 
of the-defendant having joined issue with the plaintiff, i. e. Sycient, proof 


denied his allegations. This discrepancy does'not, howéver, to fea i 
prevent the declaration, that by suffering judgment’ to be *"'The omission 


taken by default, from raising the presumption of an acknoW- ¢o deny theplain- 
ledgment of the demand. This declaration, the legislature pe capacity to 


had the power to make. They have made it. It is not the right “to do i 


duty or business of this court, to ‘deprive it of its effect, and to ew a 


avoid considering what the legislature has pronounced to be a pa = 
presumption of the acknowledgment of the justice of ‘a when the de- 


demand, as a legal corroborating circumstance,’ which wedi — 


strengthens the proof of it by one witness; especially when follow yore. 


we reflect, that under the former Code, the mere suffering ay is a legal 


es eee Se ee sma 
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Weerzan Dist. Judgment: tobe taken, by default, .was,. sin. ons9.like'the 
August, 1834. present, complete proof of the debt. . 
anree sidiinaigtenntitiadetenientsndeisibaslein sana 
seaiiieian city to sue, waives the right to do so, and dispenses him froma the 
Eo Feat teagan Se ring Seon denied,; the same _con- 
t sequence ought to follow, when there i is a legal presumption 


Pin he defen of its justice being confessed. 


ledgment and Phe. possession of the note by the plaintiff, afford some 
bis “not note before presumption that. it is still unpaid. The forbearance to sue;, 
sail of five May well be imputed to the repeated promises of the defend. 
years from the ant, and is a corroborating circumstance of the evidence on 


—- payee rand record, that the promises were made. The cause many: well 


sil take en be presumed from the effect, 


ease out net : 
gription, when — It is, therefore, ordered, adjudged and decreed, that the 
a judgment of the District Court be affirmed, with costs. 





SPOTTS v8. LANGE AND LONGUEPE. ’ 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL. DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING, 


Where two purchasers join in the purchase of a, boat, its load and cargo, 
and one acts as the agent of the other; when sued jointly for the pricey 
the one who authorised the other to act as his agent, cannot call 
his co-defendant in warranty, 

Purchasers of property, from person having the apparent right of 
disposing of it, are not to be considered as trespassers. _ 

An amendment, correcting an error in the petition, by describing certain 
timbers in a, house-frame, to he poplar instead of walnud, as. originally 
stated, does not require an answer, 

The plaintiff alleges, that in the month of October, 1832, 
he entrusted one Samuel Barber, in Henderson county, in the © 
state of Kentucky, with the captaincy and agency of a flat. | 
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boat and her load, consisting of plank, scantling and howse- Waerran Dw, 


frames, to bring to New-Orleans ; that in December; when the 
boat and load arrived at Baton Rouge, Hilaire Longuepe and 
Charles Lange, fraudulently and without any tight: ortitle, 
took possession of her, and convetted to their own. use, 
the said boat and her loading, worth the sum of one thousand 
four hundred dollars, for which “he ‘prays ‘judgment, or 
the restoration of the boat and cargo, wren ieee hemdred 
dollars in damagés and costs. , 

The defendants separated in their answers, Lange plénded 
the general issue; specially denying all fraud, or that he 
ie bound either personally ‘ot in solide, with said Longuepe, 
for the restitution of said boat, lumber, and house-frame, or 
the payment of any sum of money therefor. He further 
states, he purchased from Hilaire Longuepe, orie-half of said 
boat and lumber, and part of a house-frame, different’ from 
that described in the petition, for which he paid six hundred 
dollars; that*Longuepe showed him a receipt, by which 
it appeared, he had paideight hundred dollars for the boatand 
its cargo, from which heappeared to be the rightful owner. He 
prays judgment in warranty, against Longuepe, for the same 
amount that may be obtained against him, in case it is made 
to thesaid boat and its contents, were the property 
of the plaintiff, &c.; and for three hundreddollats in damages. 

The plaintiff had leave to amend his petition, by alleging, 
that the house-sills stated therein to be of walnut, were in 
fact made of poplar. 

Longwepe plesideid i gener) déniely and that he purchased 
the boat and lumber, as the agent of Charles Lange, his 
co-defendant, from @ person, purporting to be the commander 
of the boat; whom he believed to be the bona fide owner ; but 
that he never took possession of any part of the property, 
which was taken by his co-defendant, He prays for a 
separate trial. 

Certain interrogatories were propounded by the plaintiff, in 
a supplemental petition, to be answered by the defendants in 
open court, at a time to be fixed. Longuepe, one of the 
defendants, moved to have them struck out, on the ground, 


August, 1834. 
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. Wasranx-Dusr. that he:had.severed. from’ his co-defendant in his trial; that 
August, 1834. hig defence is adverse. to that of his co-defendant, &c... The 


—————— 


motion was overruled, and a billofexceptionstaken. 

Lange answered the interrogatories, and declared. that he 
bought the half.of the, flat-boat and lumber, &c., from 
Longuepe, his co-defendant,. who. showed.a receipt, by. sable 
it appeared he gaye eight hundred dollars, for the boat 
and her loading. After taking out part.of the contents of the 
boat, he gave Longuepe six hundred dollars for the, balance. 
He denied. that Longuepe acted as his agent. 

_Longuepe, in answer to the. interrogatories, stated that 


_ he purchased the boat and contents, as the agent of Lange, 


for two hundred dollars. ‘That the person from whom 
he bought, after. stating his reasons, and on giving a bill 
of sale, stated in it, that. the ‘price ve eight hundred 
dollars, &c. | 


Mr. Jones, a. witness for plaintif, states that he amigos in 


n, and that 


procuring the lumber and house-frame in quegty 
about fourteen 


he. has since seen the same house-frame, and 







or fifteen thousand feet of the boards and scantling, in the - 


lumber-yard of Lange ; as a carpenter, the witness estimates 
the house-frame, and what plank, scantling and materials he 
has seen in possession of the defendant,, as worgaseven or 
eight hundred dollars, not including the ;fo | or fifteen 
thousand feet of lumber, &c., which is worth about three 
hundred dollars. a4 

The cause, on this snhlenet, with that of several witnenes, 
substantially corroborating it, was,submitted.to a jury, who 
returned a verdict of one thousand one hundred dollars for the 
plaintiff, against Lange, and in favor of Longuepe,- upon 
which judgment was rendered. The defendant’s counsel 
moved for a new. trial, on several grounds, which was 
overruled, and Lange appealed. 





R. & A. N. Ogden, for the plaintiff. 


1.. The verdict, and judgment thereon, is fully supported 
by the law, and the evidence of the case. Whether Lange 
knew at the time or not, that he was purchasing the property 
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of another, he was bound to return it, or its value, to the real 
owner, when he appeared and claimed it. Story on Bailment, 
page 70 and 79. 2 Kent's Com. 262. Bacon’s Abridgment tit. 


‘Merchandise. 4 Martin, N. 8.288. $ La. Reports, 282... 


2. The evidence showing that Lange had taken all the 
property, and converted it to his own use, he is certainly liable 


_ for the value of it; the plaintiff having in his petition, 


demanded a judgment against each defendant, for the whole 
amount. 


Turner, for the appellant. The defendant Lange seeks a 
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reversal of the judgment against him, on the following 


grounds : 

He assigns as error, apparent on the face of the record, that 
there was not a contestatio litis, to the amended petition. 
4 La. Reports, 13. 

2. The verdict does not respond. to valle plaintif’s demand, 
or to the issue between the parties, that being in the alterna- 
tive for the property or its price; the verdict is therefore, 
contradictory, inconsistent and illegal. 

8. If at all liable, Lange was only jointly bound with his 
co-defendant. He had sold the house-frame, and is only 
bound for the price he received for it. 

4, But Lange was the true owner of the iaitieine ; he had 
purchased it fairly, and for a valuable consideration, without 
notice of the plaintiff’s title, and in due cOurse of trade. 
8 Martin. N. S. 368. 

5. He committed no fraud or trespass, was not liable for 
damages, and is at all events, entitled to be re-imbursed for 
the money he paid for the property: He therefore insists on a 
reversal of the judgment, and one rendered in his favor, 
or that the cause be remanded. 


Martin, J., delivered the opinion of the court. 


This action is brought to recover from the defendants, in 
solido, a flat-boat and its loading, or a sum of one thousand 
four hundred dollars as its alleged value. 

24 
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Wesrexx Dist. The defendant pleaded the general issue, and averred he 


August, 1834. 
————__—_ 


SPOTTS 


v3. 
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had purchased from his co-defendant, one undivided half of a 
flat-boat, with a quantity of lumber and timber, and particu- 
larly part of a house frame, and that the latter had appropri- 
ated to his own use, such part of the timber and lumber as 
he wanted, and for the remainder, which came into his 


(Lange’s) possession, he paid six hundred dollars to his 


co-defendant, whom lhe called in warranty. 
Longuepe (the other defendant) pleaded the general issue, 
and specially denied having taken possession of the boat or 


its loading. He admitted, that as agent of his co-defendant, . 


he had purchased a quantity of lumber and timber on board 
of a flat-boat, from a person who called himself (and whom 
he believed te be) the real owner. He averred that his 
co-defendant took possession of the lumber and timber. 

The plaintiff, with leave, amended his petition, by stating 
that the sill of the house-frame, was of poplar, and not of 
walnut, as had been erroneously stated. ‘To this amendment, 
neither of the defendants filed an answer. 

The plaintiff next filed a supplemental petition, praying 
that the defendants might answer several interrogatories 
annexed thereto. 

Longuepe objected that a motion he had made for a 
separate trial was still pending, and Lange’s answer must be 
taken in his own favor, on the demand in warranty. That 
the interrogatories did not correspond to the allegations in 
the petition, and they were not filed until after the defend- 
ants had answered the petition. Ten days at least should 
have been allowed them to answer in. 

The defendants were ruled to answer the interrogatories, 


on the following day, and the defendant Longuepe excepted. 
Lange, in answering, averred the truth of his statements - 


in his anéwer to the petition, denied that his co-defendant was 


his agent in the purchase, and averred that he did not know 
any thing but the payment of six hundred dollars.” 
Longuepe answered he was his co-defendant’s agent in 
the purchase, and was especially authorised by him for that 
purpose. That two hundred dollars only, were paid to the 
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ostensible owner, for the boat and loading, which sum was Wesrzax Dist. 
paid by him, in the presence of the boat’s crew. That his <s™ 1854 
co-defendant desired the price to be stated at five hundred = 5rorrs 
dollars, but the vendor put it down at eight hundred dollars. anes zr ats. 
. The bill of sale was in the following words: * Baton 5 : 
Rouge, Dec. 4, 1832, This will certify that I have sold a 
flat-boat loaded with lumber to Hilaire Longuepe, for the sum 
of $800, vith all the articles thereto belonging.” 
The subscribing witness testified, that Lange was not 
present at the signing of the bill of sale. 
The vendor testified, that, as the agent of the plaintiff, he 
had delivered the lumber and timber claimed in the peti- 
tion to Barber, in Kentucky. He identified a large portion of 
it, which he, being a carpenter, estimated at one thousand 
one hundred dollars. 
Monget testified he heard Lange tell his co-defendant to 
purchase the boat and loading for them, and to pay the two 
hundred dollars, 
Roulston, a hand on n board, deposed that the boat was bist 
commanded by Barber, but afterwards by Jones the vendor. 
There was a verdict against Lange for one thousand one 
hundred dollars, and for his co-defendant. 
’ Judgment was given accordingly, and Lange appealed, 
after an unsuccessful effort to obtain a new trial. twe 
Our attention has been given to a bill of exceptions taken pone 
to the charge of the judge to the jury, in which he instructed ak 8 a 
them to disregard the appellant’s claim on the warranty, and one acts'as 
expressing his opinion that co-trespassers were not entitled to pote he 
an action of warranty, which is confined to real property ; Jointly ong the 








adding, that no order to cite in warranty had been given or who | suthorised 
prayed for in the petition, or judgment by default had been i pas Pop 
taken. not call his eo- 

defendant in 


It does not appear to us the judge erred, although we are warranty. 
not able to see the applicability to the present case, of that ha on ee 
part which relates to co-trespassers, as the purchase having person _ having 
been made from a person having the apparent right of dispos- right . of 
ing of the property (purchased) the vendees ought not to be tobe cata 


considered as trespassers. 
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Wesrerx Dist. The amendment stating the sills of the house frame, to be 
August, 1834. not of walnut, but of poplar timber, appears to us a mere 
Wo SS SS m pe ERR ‘ - 
REYNoLDs ET at. correction of an error in the petition, which did not render 
yannonoves, al answer necessary. 

Anamendment Qn the merits, nothing appears to authorise our interfer- 
correcting an er- : : 

ror inthe peti- ence with the verdict. It does not appear to us proper to 
pore Aa ne notice the exceptions of Languepe, on his being ruled to 


bers in a house- i i i 
ae oie, answer interrogatories as he did not appeal. 


plar instead of . 
aes, pf — It is, therefore, ordered, adjudged and decreed, that the 


= not a judgment of the District Court be affirmed, with costs. 


an answer. 
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REYNOLDS, BYRNE & CO. vs. YARBOROUGH. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Where parties enter into an obligation, containing a penalty of seven 
thousand dollars, for the faithful payment of a sum not exceeding five 
thousand dollars, at a particular time, on failure of the principal to 
comply, the surety will only be bound for the principal sum stipulated to 
be paid, and not the penalty, ~ 

The penal clause in the obligation, is the compensation for the damages 
the creditor sustains, by the non-execution of the principal obligation. 

But damages due for the delay in the performance of an obligation to pay 

- money, are called interest. 


Conventional interest, whether stipulated in eo nomine, or in the shape of a 
penalty, cannot exceed fen per cent. 

In an action to recover; damages, for the non-performance of a contract, 
proof of putting the party in mord, by a special demand, must be made. 


In an action to recover the principal sum, and to enforce the performance 
of the primary obligation in a contract, the commencement of suit, puts 
the defendant in default, in relation to damages. 
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The plaintiffs institute suit on an obligation, signed by one Wesrsay Dist © 
John Bostwick, as principal, and Stephen Yarborough, as _-#¢™%% 1854. 
surety, in which they acknowledge themselves indebted to —— 
the plaintiffs, inthe sum of seven thousand dollars, conditioned suites. 
for the faithful payment of five thousand dollars, or such sum, 
not exceeding that amount, as the defendant Bostwick may - | 
be indebted to the plaintiffs, at the end of twelve months, in ’ 
consequence of endorsements or advances made, and credits . 2 
given to him, in the course of business. 

The plaintiffs allege, that at the end of twelve months, , 
there was a balance due to them from Bostwick, of five | 
thousand six hundred and eighty-six dollars eighty-five cents, 
according to an annexed account; that this sum has been 
amicably demanded of Bostwick, and of Yarborough, who 
have neglected and refused to pay it, by reason of which they | 
are liable on their said bond, and bound 4o pay the sum of : 
seven thousand dollars, for which they pray judgment in 
solido against the principal and surety; or for the sum of 
five thousand six hundred and eighty-six dollars and 
eigty-five cents, the amount due on said account. 

The defendants pleaded a general denial; and the 
defendant Yarborough denied that he had been notified, of 
the failure of Bostwick to perform the conditions of the obli- j 
gation sued on, or that he had any knowledge of such failure 
or refusal, until after commencement of suit. . 

The district judge, considering the account as proved on 
the trial, rendered judgment on the minutes, for nearly the 
sum claimed in the account, amounting to five thousand six 
hundred and twenty dollars sixty-three cents, with interest, 
against both defendants. 

The counsel for the defendants moved for a new trial, on 
the following grounds : 

- 1. Because the case was illegally and inappaperiy-@ set for 





trial. 
2. The court erred in rejecting the application for a trial 
by jury. & 


3. The judgment is contrary to law and evidence. 
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Wzstzns Dist, The court ordered the motion for a new trial to be 
August, 1854 overruled ; and the judgment to be so amended, as to stand 


nernoums xtra against Yarborough for five thousand dollars, with interest 


xanpémovon, and costs. From this judgment, so far as it relates to 


Yarborough, the plaintiffs appealed. 

In his answer to the appeal, Yarborough alleges error, on 
the ground that he was not put in default, and consequently, 
no legal judgment could be rendered against him, and for 
which he prays a reversal. 


Turner, for the plaintiffs, contended that the defendant 
could not have the judgment reversed, because -he did not 
appeal from it; and also on the ground of having lost the 
opportunity-of doing so, by not filing his answer to the appeal, 
in the time prescribed by law. 

$. The appellee.is required to file his answer, on the return 
day of the appeal, or within three days thereafter, which he 
failed to do. _ Code of Practice, 591, 896. 

3. The judgment must be reversed, because the obligation 
of the defendant, binds him for the full amount of the penalty 
of seven thousand dollars, and for any amount under that 
sum, which the plaintiffs in pursuance of their agreement, 
had advanced, disbursed, or became in any way liable for, to 
Bostwick. This sum is proved to be five thousand six 
hundred and ninety-five dollars seventy-four cents, exclusive 
of one hundred and forty-four dollars and fifty cents, 
commissions, &c. 

4. The District Court had no right: to change the 
judgment against the plaintiffs, and in favor of the defendants, 
after it had once been rendered. Code of Practice, 517, 518. 

5. The defendant is not entitled to notice on this principle. 
A person not a party to a bill, cannot complain of 
the want of notice, unless he can show that it has done him 
a prejudice, Bailey on Bills, 185, note 114. Chitty on 
Bills, 204. 


Saunders, for the defendant. 
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Bullard, J., delivered the opinion of the court. 


The plaintiffs sue on a bond signed by John Bostwick as 
principal, and the present appellee, Yarborough as security, 
by which they engage to pay the plaintiffs seven thousand 
dollars. In the condition of the bond, it is recited that, 
‘‘ whereas the said Reynolds, Byrne & Co., have agreed to 
furnish and advance sums of money to the said John Rost- 
wick, and to endorse notes for him, and to accept his bills, 
&c., not exceeding five’ thousand dollars, provided that the 
said Bostwick would obtain the said Stephen Yarborough to 
consent and agree to become his security, jointly and several- 
ly with him, binding themselves to secure and save harmless, 
the said Reynolds, Byrne & Co., against any balance, that 
at the end of twelve months may be due to them, to the 
extent of five thousand dollars,” The parties then agree, 
that if at the expiration of the year, there should be no 
balance due, or if Bostwick shall pay any such balance or 
release the plaintiffs from their liabilities, then the obligation 
to be void; else to remain in full force and virtue. 

The plaintiffs allege, that at the expiration of the year, 
there was a balance due them by Bostwick of five thousand 
six hundred eighty-six dollars and eighty-five cents, and they 
pray a judgment in solido, either for the penal sum of seven 
thousand dollars, or the aforesaid balance in the alternative, 

Judgment was rendered against Bostwick for the whole 
balance due, with interest and costs. The parties appear to 
suppose, that the judgment below was only for five thousand 
dollars against the security ; but on examining the record, it 
appears that although, after rendering the judgment against 
both for the whole amount, the judge, before signing it, 
directed it to be amended, so as to restrain the liability of the 
security to five thousand dollars; yet probably by a clerical 
' mistake the judgment was ultimately signed, and so appears 
before this court, “against both parties in solido, for the whole 
balance, with interest at ten per cent. and costs. 

The plaintiffs appealed from so much of the judgment as 
relates to the-defendant Yarborough, and insist before this 
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Wesrerx Dist. court, that the defendant is bound for the seven thousand 
August, 1834. dollars, or any less sum, which the plaintiffs had advanced 
RerNops Erat, UNder-the agreement. ; 
xannonoven, Lhe appellee answers, that there is no error to the preju- 
Where parties dice of the appellant, but he prays that the judgment may 
enter into an be reversed,’ principally on the ground, that he had not been 


obligation con- 


taining a penalty put legally in delay, before the inception of the suit. 
ond della for ~The first question, therefore, is, whether the liability of 


the faithful pay” the security was limited to the sum of five thousand dollars 
not exeeeding by the conjract. It seems to us clear, that the plaintiffs did 
, yp se not obligate themselves to advance more than that sum, and 
ticular time, on that the security did not engage to guarantee the princi 

scien ri om for more. Indeed it is formally declared, that he “ sit 
Pye _ ~~ to secure and save harmless the said Reynolds, Byrne & Co., 
Steak wy — against any balance that at the expiration of the year, may 
stipulated to be be due to them to the extent of fwe thousand dollars.” But it is 


d not th ape 
pens ‘ contended, that the plaintiffs are entitled to recover the whole 
e pen 


clause in’ the Seven thousand dollars. This appears to us to be an obliga- 
obligation, is the tion with a penal clause. The primary obligation of the 


sation for - 7 2 
the. _ reoney the security was to pay the balance which might be due, not 


a. ae exceeding five thousand dollars, and the penalty was the sum 


cution of the of seven thousand dollars. La. Code, art. 2113. 

principal obliga- 2 ‘ 

tion. “The penal clause is the compensation for the damages 
rm ake which the creditor sustains by the non-execution of the 


due for 


in the perform- principal obligation.” La. Code, art, 2121. 


ance of an obli- : 
gation to pay The damages due for delay in the performance of an 
money, are call- wigs . ” 
ed interest. obligation to pay money, are called interest.” La. Code, 
ari t. 1929. “ 
ile Itis further provided by the Code, that conventional interest 
interest whether cannot exceed ten percent. When the parties are silent as 
— in the to the interest or damages for the non-payment of money, 
shape of a penal- the Jaw fixes it at five per cent. in contracts with individuals 
ty, cannot exceed ‘ ‘ . tnd 
tenpercent. and in those with banks, at the rate established by their 
charters. But conventional interest, whether stipulated in 
eo nomine or in the shape of a penalty, cannot exceed ten 
per cent. j 
This brings us to examine the defence set up by the _ 


appellee, that the plaintiffs are not entitled to recover any 
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thing in this suit, because he had not been put legally in Wesrsnw Disr. 


default. ; August, 1834, 
+ ——S——————EES 
In an action to recover damages for the non-performance Of xerxoups er at. 


acontract, proof of a putting of the party in mora, by a. ,,,,onoven. 


special demand, was holden by this court, in the case of 4, an action to 
Erwin vs. Fenwick, to be a prerequisite to the recoWéry of any "eeover damages 


damages. 6 Martin, N. S. 229. : icon e's 
The obligor may be put in default in three different ways: of putting’ the 

Ist. By the terms of the contract, when it is specially agreed, party in mard by 

that the party failing to comply, shall be deemed to be in mided, “mat be 

default, by the mere act of his failure. 2d. ‘By the act of the = 

party ; and, 3d. By the operation of law. 

Among the acts of the party, by which the obligor may In an action to 
be put in default, is a demand made by the commencement se gna a 
of asuit; that is, as we understand it, a suit to enforce the ‘ eee 
principal obligation, and not one merely for damages for its the primary obli- 
non-performance. If then, this suit is instituted to recover eg ol 
the principal sum, to enforce the performance of the primary ne grr Pad 
obligation of the contract, or in lieu thereof to recover the defendant in de- 
stipulated penalty, the commencement of the suit itself, puts rg ei ng sa 
the defendant in default, in relation to damages. | 

According to these principles, if the judgment had been 
signed as it was directed to be amended, it would have 
been fully sustained by the law and the evidence; but as 
this judgment comes before us in such a form, as we think it 


ought not to stand, it must be revefsed.” 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, as relates to the defendant 
Yarborough, be reversed, and proceeding to render such 
judgment as ought, in our opinion, to have been given below; 
it is further adjudged and decreed, that the plaintiffs recover 
of the said defendant Yarborough, in solido, with his co-de- 
fendant, the sum of five thousand dollars, with costs of the 
District Court, and that the costs of the appeal be borne by 


the appellants. 
25 














194 


Western Dist. 


August, 1834. 
= 
FLOWER 
ves. 
O’CONNER. 


CASES IN THE SUPREME COURT 


DAVID FLOWER vs. RACHEL 0’CONNER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. : 


On the death of a partner leaving several surviving ones, neither has the 
right of sueing alone as surviving partner, nor has one the right to sue as 
surviving partner, for the use of them both, when there are two surviving: 


In all commercial partnerships, the surviving partner, in order to receive 
the portion of the deceased partner, and hold it subject to the payment 
of the partnership debts, must make application to the Court of Probates, 
have such portion ascertained and valued, and give bond with security. 


A surviving partner does not possess the right, until he is authorised by 
the Court of Probates, to sue for, or receive partnership debts. — 


Pleas or exceptions that are not declinatory, need not be pleaded in limine 

This suit was instituted by David Flower, as surviving parl-— 
ner of the late commercial firm of D. B. Finley & Co., in 
New-Orleans, to recover from the defendant as the heir of 
her deceased son, Stephen Bell, the sum of six thousand three 
hundred and thirty-six dollars eighty-six cents. .The suit 
is brought by D. Flower, as the surviving partner, &c., for the 
use of W. & D. Flower, on a promissory note executed by the 
firm of Bell & Finley, if favor of D. B. Finley & Co., paya- 
ble the tenth of March, 1821, for four thousand nine hundred 
and forty-four dollars eighty-nine cents, and on the balance 
of an account current in favor of D. B. Finley, and.due by said 
firm of Bell & Finley, for one thousand three hundred eighty- 
six dollars and ninety-seven cents. The plaintiff alleges that 
Finley is dead, and his estate’is insolvent ; and that Bell has 
since died, and the defendant has accepted his succession 
with the benefit. of inventory, and thereby rendered herself 
liable to pay the debts thereof. He prays judgment against 
the defendant for the aggregate sum of six thousand three 
hundred and thirty-six dollars eighty-six cents, interest and 
costs, 
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--In an amended and supplemental ‘petition, the Lares Waevuns Dai. 
alleges ‘that the defendant took -possession ‘of her son’s -4swsh 183 


estate (S. Bell) without the intervention of justice ; has never 
made an inventory thereof, and by her intermeddling in the 
affairs of said estate, she has become personally liable for the 
debts thereof. 

The defendant pleaded the pendency of another suit, insti- 
tuted against her by the present plaintiff, for the same subject 
matter, and upon the same allegations, to which she pleaded 
in substance, that she had accepted the succession of Stephen 
Bell, with benefit of inventory, which plea was sustained, 


and the District Court decided it had not ‘jurisdiction of the - 


case, which judgment, then rendered between the same par- 
ties, is now pleaded, as-res judicata ; wherefore she prays to 
be dismissed. 

The defendant further answering and eutnplling says, she 

was a married woman when she accepted the succession of 
her son, that she never interfered with his succession, nor 
received any portion of it; that she was under this disability, 
and could not be liable for its administration, or any acts 
_ in relation to it, which disability she pleads, &c. 
She further denies that the plaintiff is the surviving part- 
“ner, or was the partner, of the firm of D. B. Finley & Co., 
or that any such firm existed ; or that the plaintiff is entitled to 
sue as surviving partner; but should have caused himself to 
have been appointed and authorised as the legal representa- 
tive of said firm as required by law, and not ane done 
so, this suit must be dismissed. 

Upon these pleadings, the parties went to trial. The 
defendant obtained a verdict and a new trial was ordered, 
and an appeal taken, on which the case was remanded a a 
new trial. See 8 Martin, N. S, 592. 

On the returh of the case, a second trial was had, which 
resulted in a verdict and judgment for the plaintiff. The 


defendant appealed. 
Ripley for the plaintiff. 


Turner for defendant, assigned errors, as follows : 


~~ 
v8. 
o’CONNER, 
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1. It is apparent upon the face of the record, that there is 


August, 1854. 9 total want of right, in the plaintiff, David Flower, to recover 


| 
if 
| 


~ in the form and manner in which he has sued. He sues as 
surviving partner of the firm of D. B. Finley & Co., to the use 
of himself and another, viz: William Flower ; and it.appears 
in the record, that he was not the surviving partner of the 
frm of D. B. Finley & Co., consequently could not 
‘appropriate the debt sued for, to himself, or to any one else. 

2. The -plea that a surviving partner, could not as such, 
maintain an action, was a good and sufficient plea, and 
should have been sustained by the District Court, and it was 
improperly overruled. La. Code, 1131, 1132. 3 La. 
Reporis, 357. 

3. The motion to amend, by pleading that this suit had 
been withdrawn, by submitting it to judicial arbitrators, was 
improperly overruled. Code of Practice, 335, 336. La. 
Code, 3066, 3069. 

4. This cause was improperly tried, upon the merits, when 
there was no issue upon the merits, nor judgment by default. 
4 La. Reports, 18. 

5. The verdict and judgment is not sustained by the 
evidence. There was no proof of the plaintiff’s demand. 

6. The payments admitted by the plaintiff, if the cause 
was properly tried upon the merits, should have been 
imputed, by the jury, to the liquidated demand. La. 
Code, 2162. 


Martin, J., delivered the opinion of the court. 


In this case the defendant and appellant has assigned as 
errors on the face of the record, the following : 

1. That there was a total incapacity or want of right in 
the plaintiff to sue in the manner. and form in which he has 
done, because he was not the surviving partner of the firm of 
D. B. Finley & Co., which was composed of four members, 
two of whom were living at the institution of the suit. 

2. That at the time the suit was instituted, a living part- 
ner could not exercise the rights of a deceased one, without 

















OF THE STATE OF LOUISIANA. ' 197 


having been authorised to do so by the Court of Probates, Wxsrznx Dist. 
and giving bond as required by law. August, 1854, 
The counsel for the plaintiff and appellee has replied, that  owza 
the surviving partners D. & W. Flower, are parties.to the oconwen, 
present suit, which is brought by D. Flower, for the use of 
W. & D. Flower. That the want of authority from the 
Court of Probates, ought to have been presentedas exceptions 9, 4. deathof 
in limine iitis, which would have afforded to the plaintiffs the  partnerleaving 
opportunity of showing they had obtained such authority, preg a 
and given bond accordingly. : Hoo ped oe 
It is very clear that on the death of one partger, leaving wey 1 page 
several surviving ones, neither has the right of sueing alone, right to sue as 
as surviving partner, and we are not prepared to say that Syv"g , Part 
when a suit is brought by A, for the use of B, the latter is ‘em oth, when 


necessarily a party to the suit, so as to be concluded by the gurviviag. pi 





judgment. 
The second error assigned is certainly fatal. The Code Penance 
in all commercial partnerships, gives to the surviving partner, the surviving 


after the portion of the deceased partner, in the partnership PCr" "i 
effects, has been ascertained and estimated, the right to portion | one 
require that this portion should remain with his own, in order and hold it sub- 
that the whole may be applied to the discharge, of the ae ean a 
partnership debts, if necessary. La. Code, art. 1131. The netship | debts, 
next succeeding article requires him to give bond for that plication to. the 
purpose. Accordingly this court held in the case of Crozier soot a —- 
vs. Hodge, 3 La, Reports. 357, that a surviving partner SS 
does not possess the right, until he is authorised by the Court a = ive 
of Probates, to sue for, or receive partnership debts. rity. 

There was no necessity of pleading this matter in limine eciiaia 
litis. This was not.a declinatory exception. Code of Prac- outerntens on 
tice, arts. 335, 336. Indeed the application of the partner, Possssthe right, 
the ascertainment and valuation of the portion of the deceas- se by Fae 
ed partner, the requisition of the Court of Probates, and the bates, to sue for 
giving bond, were conditions precedent, without which, the Suuie aad 


right of mixing this portion with those of the other partners Preven 


did not vest. tions thet are not 
It is clear the District Court erred, in disregarding the plea fot be pleated 


of the defendant in this respect. in limine litis. 
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CASES IN THE SUPREME COURT 


7. 


WwW. & D. FLOWER 8. 0’CONNER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 


THEREOF PRESIDING. 


Where parties agree to submit the matters in controversy between them, in a 
suit pending, to judicial arbitrators, it by no means follows, that the suit is to 
be dismissed without the consent of the plaintiff, on the motion or 
exception of the other party. ‘ 

A plea of usury is not considered a peremptory exception, going to 
extinguish the action, and will not be received pending the trial, after the 
jury is sworn, 


The plaintiff may compel the production of accounts or documents, , 


furnished by him, in the course of business, and which are in the hands 
of the opposite party, although they might not be legal evidence in the 
cause, when produced, but are open to every legal objection. 


- The possession of accounts rendered to the defendant, when called for, may 


be evidence against him, that such accounts were rendered, i. e. to prove 
rem ¢psam. On refusal to produce them, the plaintiff has a right to give 
his affidavit in evidence to the jury, describing their contents, and calling 
for the documents. , 


When an application is made for the production of documents, in the 


possession of the opposite party, unaccompanied by affidavit, and dupli- 
cates of them are already in court, the order to produce them, will be 
refused. 


It is, therefore, ordered, adjudged and decreed, that the 
-August, 1854.. judgment of the District Court be annulled, -avoided and 

riowze er ais, reversed, and that there be judgment for the defendant as 
in case of a non-suit, with costs in both courts. 


eee ee 
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it is admissible in evidence, as the basis of other hadi either positive or 
circumstantial. Pgalgit 

In the cross-examination of plaintiff ’s witness, the defendant cannot require 
him to detail declarations of the defendant, made out of the presenceof 
the plaintiff, and which make evidence against him. 

On cross-examination, plaintiff ’s witness becomes that of defendant, and the 
latter cannot make his declarations, made out of the nee of the other 


party, evidence in his own favor. =m 


An attorney at law, who receives, or is to receive a per centage on the 
amount of money he recovers, or a stipulated fee, is a competent witness 
to testify in his client’s cause, and is not théreby disqualified, on yest score 
of interest, Whén that interest consists#in his honorarium. 

Attorneys. at law are not inhibited from stipulating for a commission, or 
pereentage on collections to be made by them, and such bergains de. not 
render them incompetent to testify. 


An error in calculating the highest rate of intarest, by which it-exceeds the 
legal amount one hundred dollars or so, will not be considered as 
charging usurious interest. 

Usury may be shown, and taken advantage of, even when it is not pleaded, 
if it appears from the petition, or evidence offered by the plaintiff, that 
more than ten per cent. was stipulated. 

The estate of the son, dying without issue, leaving only bie saather to 
inherit, becomes her paraphernal property, and she has a.right to 
administer it, without the interference of her husband. 

The acceptance of the succession of her son, by the mother, with the 
consent of her husband, and the benefit of inventory was an engagement, 
as relates to creditors, that if she did not administer the estate according 
to law, as beneficiary heir, she would be personally liable for the debts. 

Where a mass of facts, relating to the settlement of a succession and 
the accounts of a mercantile firm, and where fraud and circumvention 

is charged, are all submited to a jury, who appear to have carefully 

allowed the debits and credits between the beter their verdict will not 

be disturbed, 

This is an action, instituted by W. & D. Flower, against 
the defendant, as heir at law of her deceased son, Stephen 

Bell, whose succéssion it is alleged, she has’ accepted, with 


The affidavit of the party is insufficient to establish the loss of a note, but Wesrsun Dist: 
August, 1834, 
———_—_—— 
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Wesrerx Dist. benefit of inventury ; ahd to charge her with the balance of a 
August, 1834. mercantile account against the deceased, amounting to ten 
howls rats. thousand six hundred and sixty-eight dollars, which the - 





Oat, 


plaintiffs allege she is liable to pay, and for which they pray 
judgment, with ten per cent. interest thereon, from the 10th 
December, 1820,-at which time she is charged with having 
given a written promise to do so. 

The defendant pleaded, as res judicata to the plaintifis’ 
demand, the fact of another suit having been instituted 
against her, by the same plaintiffs, for the same claim, in 
October, 1826, to which she pleaded in substance, that 
she was heir under the benefit of inventory, to the said 
Stephen Bell, which plea waé sustained, and the court decided 
it had no jurisdiction of the case, and that judgment stands as 
res judicata in the present case. 

In an amended petition, the plaintiffs charge the defendant 
with assuming the quality of universal heir, of intermeddling 
and taking possession of her son’s succession, without the 
authority of justice, by which she became personally liable 
for his debts, &c. 

The defendant replied, that she accepted her ‘son’s estate, 
with benefit of inventory ; that at the time of his death, she 


was a married woman, and never interfered with, or received = 


any portion of his estate ; being married, she avers she is not 
liable for his debts, and expressly pleads her disability, 
and that she is not responsible, if no inventory was taken 
thereof. 

She then pleads a general denial ; admits her signature to 
the account sued on, but that it is not binding, having been 
made without the authorisation of her husband. 

In a supplemental answer, she reiterates the averment, that 
her signature to, and approval of the account of plaintiffs’, 
against the succession of her son, is not binding, because she 
was surprised into it by the plaintiffs, and it was done without 
the authority and consent of her husband, and without value 
or consideration ; that she acted in relation to her son’s estate, 
for ‘the benefit of the creditors, and applied it to the 
discharge of his debts, and that the plaintiffs*have received 
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claims against it. 


more than their proportion, according to the amount of their Wzsrzax Dist. 


August, 1834. 


A trial was had on this state of the pleadings, and appeal ruowsn xr ais. 


taken from the judgment then rendered, to the Supreme 
Court. See 8 Martin, N. S. 555. 

On the return of the case, at May term, 1831, the 
defendant’s counsel moved to dismiss the suit, on the ground, 
that the parties had mutually submitted the cause to judicial 
arbitrators ; the motion was overruled, and a bill of exceptions 
taken. 

On the final trial, the defendant’s counsel moved the court 
to grant an order on plaintiffs, for the production of the 
originals of two documents, copies of which were exhibited, 
marked Y, showing the amount of merchandise, sold by 
an auctioneer in New-Orleans, by order of plaintiffs, but who 
had rendered the accounts of sale to Bell; copies of these 
accounts were annexed to the motion, which was overruled. 

The defendant’s counsel next moved the court, for leave to 
file the plea of usury, which was overruled, as the trial had 
commenced, and the jury were sworn; the opinion of the 
court was excepted to. 

The plaintiffs made an affidavit, of the contents of a certain 


account current, rendered by them to Bell, in May, 1819, in - 


which they state, they had credited the proceeds of twenty- 
two bales of cotton to him ; and which account they allege, 
together with several other notes and accounts, specified in 
the affidavit, are in possession of the defendant’s counsel ; 
they obtained an order for their production, in open court, on 
the next day. On the next morning, the counsel for the 
defendant moved to rescind this order, on the following 
grounds : 

1. That the documents called for, are not legal evidence 
in plaintiffs’ favor. 

2. They are extracts from the nes of the plaintiffs, which 


are not of themselves, legal evidence, consequently extracts ~ 


from them are less so. 4 Martin, N. S. 383. 
3. Extracts from merchants’ books, are not admissible in 


evidence. 4 Marlin, N. S. 483. 
26 


v8. 
O’CONNER. 
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The motion of the counsel was overruled, and the accounts 
and notes required to be produced. A bill of exceptions was 
taken. Several other bills of exception were taken, to 
the decision of the court, on points arising in the progress of 
the trial. They are all noticed in the opinion of this court. 

‘The parties then went into an examination of the accounts 
between the plaintiffs and the late Stephen Bell, embracing a 
variety of commercial transactions and intricate accounts, | 
and after hearing many witnesses on both sides, as to the state 
of the a€counts on both sides, the jury returned a verdict for 
the plaintiffs of five thousand seven hundred and thirty-six 
dollars and fifty-three cents. 

The defendant’s counsel moved the court for a new trial, on 
the following grounds, viz : 

1. The court erred in refusing the plea of usury, by which 
a large sum of usurious interest was allowed. 

2. The court erred, ruling against the defendant, in the 
several points mentioned in the bills of exception. 

3. The verdict is contrary to law and evidence, &c. 

The motion was overruled. Judgment was rendered 
against the defendant, as heir of her deceased son, S. Bell, for 
the amount found in the verdict, from which she appealed. 


Ripley & Haraldson, for the plaintiffs. 


Turner, for the defendant. 


1. The District Court improperly refused the defendant 
the privilege, of showing that this case had been, by consent 
of parties, referred to judicial arbitrators, for decision. 

2. The defendant should have been permitted, to avail 
himself of the plea of usury, at the time when he offered it. 

3. The court improperly overruled the motion, to rescind 
the order in favor of the plaintiffs, for the production of 
certain accounts and documents, alleged to have been 
rendered by the plaintiffs to the late Stephen Bell, in his 
life-time. 

4. The court erred, in depriving the defendant of legal 
proof, by refusing the motion for an order upon the plaintiffs 
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to produce two documents, being accounts of sales of goods, Wzsrznx Disr. 
made at public auction, under the. direction of plaintiffs, for #usvss 1854. 


account of Stephen Bell. : 

5. The contract sued on, was executed in error, being an 
error of fact, in relation to the substance of it; which is 
therefore illegal and void. 

6, The contract is shown to be usurious, and the defendant 
has a right to take advantage of its illegality, as an error, 
apparent on the face of the record, in order to have the usury 
decided on, in this court. 4 Martin, N. S. 542. 

7. The finding of the jury, is evidently for a much larger 
sum, than was due, if in fact any thing was due. 

8. The plaintiffs should be required to give credit, and be 
answerable for the amount of the notes and accounts assigned 
to them, which they have not done. 

9. It is apparent on the face of the record, that the 
judgment is erroneous, in not pursuing the verdict. The jury 
found interest from the 18th of February, 1825, and the 
judgment gives interest from the 11th of February, 1825. 

10. The instrument sued on, is not binding on the defend- 
ant. She was a married woman at the time of its execution, 
which was done without the authorisation of her husband. 
It further appears, from the very terms of the act, she did not 
intend to render herself personally responsible. She is not 
responsible as heir to her son, not having accepted his 
succession ; nor has she done any act which would make her 
responsible for the debts of her son. 


Bullard, J., delivered the opinion of the court. 


The plaintiffs sue to recover of the defendant, the amount 
of a debt due by one S. Bell, in his life-time, alleging that 
the defendant is: his heir at law, and has rendered herself 
liable as such unconditionally. It appears by the record, that 
soon after the death of ‘Bell, the defendant went before the 


parish judge, and with the consent of her husband, declared . 


that she accepted the succession with the benefit of inventory. 
Some months after this she signed an account rendered by 
the defendants against the succession, showing a balance due 


FLOWER ET ALS, 


v8. 
O’CONNER. 
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Weersex Dist. them of about thirteen thousand dollars, approving the same, 

August, 1854. and authorising its payment with interest at ten per cent. 
riowsr er ats. On a former trial in the District Court, this instrument was 

oconnzn, regarded asa nullity, it having been signed without the con- 
sent of the husband, and the court also refused to receive as 
evidence the petition of the defendant, authorised by her 
husband, to be admitted as beneficiary heir of her deceased 
son. On appeal to this court, it was decided that the court 
erred in rejecting the evidence, and instructing the jury, that 
her acknowledgment of. the account was void, and that the 
evidence ought to be admitted, leaving its effect to be judged 
of by the jury. See 8 Martin, N. S. 555. 

On the second trial, the jury gave a verdict in favor of the 
plaintiffs for a large balance, which they found due, with 
interest, which, after an unsuccessful attempt on the part of 
the defendant to obtain a new trial; was followed by a 
judgment of the court; from which the defendant appealed. 

The case comes before us on very numerous bills of excep- 
tion, assignments of error and points filed by counsel, — a 
full statcment of facts. 

Where parties 1. The first bill of inception, to which our attention is 
a | aot drawn, was taken to the refusal of the court to dismiss the 
tween them >& suit, at the instance of the defendant on her exception, that 

tien, © to all matters in controversy, had been submitted to judicial 
judictat ‘a arbitrators, and that the court could no longer take cogni- 
means follows Pance of the cause. It appears that the court refused to 


that the suit is to 


= sean: receive the plea, on the ground that it was fot a peremptory 
sent of the plain- exception, and that it had previously been decided on motion, 


_ tit at the last term. We are of opinion, that the judge did not 
fg’ (Cher err; although parties may agree to submit to arbitrators, mat- 


. ters in controversy in a suit pending, it by no means follows, 
A plea of usu- that the suit is to be dismissed, without the consent of the 


dec pete plaintiff, on the motion or exception of the other party. In 


exception this case, it did not appear that such was the agreement. 


t tin- , ‘ e 
going allen, 2. The next bill of exceptions is to the refusal of the court 


sad wil ps to allow a plea of usury to be filed pending the trial. It was 


ing _ —e refused on the ground that it was not a peremptory exception, 
sworn. and that peremptory exceptions mentioned in the Code of 
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Practice, are such only as go to the extinguishment of the Wxsrzms Dist. 


whole action. In our opinion, the court was correct in “Sw 1854 
refusing to receive the plea, after the jury was sworn. - FLOWER BT ALS. 
8. During the progress of the trial; the court on an affida- o’coxssn. 
vit of the plaintiffs, ordered the production of certain accounts ye plaintiff 
rendered by them to Stephen Bell, in his life-time, and which ™, compel the 
they alleged, were in the hands of the defendant’s attorney. counts or docu- 
On the following day the attorney moved the court to rescind tke eae 
that order, on the grounds, Ist. That the documents called ass a 
for, could not make legal proof in favor of the plaintiffs. ue te Ge tows 
2d. That they were extracts from the books of the plaintiffs, party, although 
and that if the books could not be admitted, much less jh might not 
could extracts be good evidence in their favor; and, 3d. That dence in the 
extracts from merchants’ books, are not admissible. The — es aes 
court overruled the motion, on the ground that when the iegal gute 

documents were produced, they would then be subjectto. ,, | 
objections to their admissibility. A bill of exceptions was sion of ecoouats 
taken. The contents.of the accounts rendered, might not + er wa oc 
have been evidence in favor of the plaintiffs, but the posses- felled: for may 
sion of them by the party, may have been evidence against galeat him that 
her, that such accounts were rendered ; that'is, to prove rem Were rendered, 
ipsam. Whether admissible or not for any purpose, the order ;/& ip Proverem 
was properly given, andthe party had always the right to fusal to produce 
_ object to their being read-to the jury. If inadmissible, it is tif heeectinn, 
difficult to conceive what harm their production could have seg - 
produced, and why they were not produced. On the neglect the jury, deseri- 
or refusal to produce the documents, the plaintiffs had a right tents, andealling 
to give'their affidavit in evidence to the jury, as evidence in oo dom 
the cause. We think the court did not err. 

4. In the progress of the trial, the defendant’s counsel Pads perf 
moved for an order on the plaintiffs to produce the two docu- Oo ier 


ments marked Y, annexed to the written motion. This was ments inthe pos- 


true, the judge did not give the best reason for refusing ; his ,\"Sikaurt wed 
reason was that the transaction between the parties, being a — Pee 
mercantile one, the call should have been for all the books and dy in court, the 


papers of the plaintiffs, and that the defendant could not single (rir % produce - 


out a particular paper, isolated from the rest. On referring to fused, 
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Wrsteay Disr. documents Y, we find that they are accounts of auction sales, 
August, 1834. made for account of W. & D. Flower, rendered by Le Car- 
FLOWER ET ats pentier.. As the application was not accompanied by an affi- 
o’conxen,  davit, as required by the Code, we are at a loss to know for 
what purpose the defendantsought the production of papers, of 
which duplicates were already in court.» The refusal of the 
court to order their production, did not preclude the defend- 
ant from offering any evidence, which would tend to show 
the connexion of those accounts of sales with the present 
controversy ; none is shown by the pleadings, and although 
we are not prepared to go the whole length with the judge 
a@ quo, yet, as there were some legal reasons, why the order 
should not be given, and no possible injury could result to the 
party from the refusal, we think the judge ted correctly in 

declining to give the order. 
The affidavit 5, The next bill of exceptions relied on, was taken to the 
Se * ruling of the District Court, in admitting the affidavit of one 
tablish the loss of the ‘plaintifis, in relation to the loss of a note, which it is 


of anote, but itis 


admissible in ” stated, was assigned, together with other notes and accounts, 
vidence 4s 
basis. of other to the plaintiffs as collateral security, and which, when paid, 


proof, either Po” were to be credited to the defendant. The reading of the 


stantial. affidavit was objected to on the ground, that the plaintiffs 
could not make.evidence for themselves. According to the 
article 2258 of the Louisiana Code, the loss of a paper can- 
not be proved by the affidavit of the party alone. The loss 
must be shown, either by direct testimony, or by such circum- 
stances supported by the oath of the party, as render the loss 
. probable. The oath or affidavit cf the party is, therefore, 
J admissible as the basis of other proof, either positive or circum- 

In the cross- Stantial. We think the court correctly admitted it. 
slaintif's wot 6. In the further progress of the trial, a witness introdu- 
ness, thedefend- ced by the plaintiffs, being on his cross-examination, went on 
qqire him to de. to detail certain declarations made by 8. Bell in 1819, to him, 
tail declarations relative to a draft, which he said he had received, and which 


of the defendant 


made out writ the would enable him to pay for the goods he had purchased. 
plaintif, and The plaintiffs*counsel moved the court to strike out all that 


whieh "loam evi- part of his testimony, given as the declaration of Bell, on the 


him. ground that his declarations made out of the presence of the 
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plaintiffs, ought not to be given in evidence to ths'j jury. The wesreex Disr. 
court ordeted the evidence to be stricken out, and the’defend- -4ugust, 1834. 
ant took a bill of exceptions. On the cross-examination, the rrowzr xr ats. 


witness became the witness of the defendant, arid the defend- — g,oxwen. ) 
ant being herself the heir of Bell, she could not make his 6, cross-exa- 7 
declarations out of the presence of the-other party, €vidence —— a 
in her favor, any more than she could her own. We think comes that of 
the evidence was very properly rejected. oo 

7. The last bill of exceptions relied on, was taken by the — meres gc 


defendant to the refusal of the court to order the testimony of the ne presence 

- of Mr. Haraldson, of counsel for the plaintiffs, to be stricken i oleae 

out on the ground of interest. On his cross-examination, he }i# own favor. 

stated that “he was so far interested in the suit as to receive | 

a certain per centage on the amount recovered, to wit: five 

per cent., but since the institution of the suit, he had received __ 
an amount of money in compensation and otherwise, which __ 

he deemed a sufficient compensation for his services.” In 

addition to this declaration, he tendered a release. ‘The court 

declined to order the testimony to be stricken out. By article An attorney at 2: 
2262 of the Code, an attorney or counsellor at law, is forbid- *%."'° meals. 2. 67 
den, without the consent of his client, to disclose any thing’ Per centage om 


which has been confided to him-by such client ; but his being money he reco- 


employed, does not disqualify him from being a witness in tedtee,i poe coe | 
. 


the cause. The same Code gives attorneys and counsellors ects ia bie clic Ses 
an action against their clients, to recover their fees. It was ent’s cause, and ~~ 
not, we think, the intention of the legislature to. exclude disqualified, "eo 
attorneys at law, on the ground of interest, when that inter- peace eh 

est- consisted in their honorarium. It:is true they are forbid- in hie — | 
den to stipulate for a part of the thing in-controversy, and in rium. 
one sense of the word, a par centage is a part of the thing, 

when that thing is money. But the court is of opinion, that un an 7 

they are not inhibited from stipulating for a certain cofhmission siptlatiog bg 

on collections to be made by them, and that such ‘a bargain commission, or 

does not render them incompetent to testify. Independently, SSatostiont es: te a 
therefore, of the release, we consider Mr. Haraldson a com- ae 

petent witness, and that the court did nat ees in pr oveareling ee Ale tr 


the motion. petent to testify, 


ae 


siete 
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Wxsrmex Dist. [n addition to these bills of exception, the defendant 
j oe assigns for errors apparent, on the face of the record, Ist. 
vrowsn sr 418 ‘That the contract sued on, is usurious. 2d. That the charge 
o’connzr. of the court delivered in writing, and contained in the record, 
is illegal and improper, and 3d. That the judgment differs ~~ 
materially from the verdict rendered. 

As to usury, it appears in the record, that the amount 
found due on settlement, was to bear interest at ten per cent., 
‘an caiaee in fully appears both by admissions and ‘proof, that in 
calculating the calculating that amount, there was an error of one hundred 
ee. oe by dollars, which was cofrected. This does not appear to us an 
Which it exceeds attempt to obtain a higher rate of interest than the law per- 

e legal amount ¢ z E ‘ 
exchenieed dol- mits. On the-contrary, we should infer the intention of the 
not Frgfin On parties to agree on ten per cent., on whatever amount was 


= Bigs a really due, as such transactions are always subject to proofs of = * 
- est, error. 4 
The charge of the judge which is complained of, appears _~ 

to the court fair and impartial. All questions of fact are left 

exclusively to the jury. They were correctly instructed, that 
a fraud must be proved ; that a mere error of calculation ofthe | 
amount due, without any intention to defraud onthe partof ~ 
the plaintiffs, or their agent, would not be sufficient ground to 
Usury may be annul the contract, but reduce the amount. The last sen- 
pane EE 5 tence is,-‘ usury cannot be proved without being pleaded.” 


_ leaded, if is This is perhaps too broad a. proposition, and not stated with 

Sense sufficient limitations. Cases may well be imagined, in which 

dence offered iby it might appear from the petition itself, or the evidence offered 
mor. than’ ten PY the plaintiffs, that more than ten per cent., was stipulated, 

eS ah 0m and in such a case, even without plea, the court would be 

— bound to notice it, inasmuch asthe law refuses an action to 

enforce such a stipulation. But if the judge only meant that 

the proofs must correspond with the allegations of the parties, 

we think him correct. In this case we think the pleadings 

such, as to have authorised proof of usury, if any had existed. 

No evidence was offered and rejected, on the ground that 

usury was not specially pleaded. ’ 

- On examination of the judgment, we find it to correspond 


with the verdict. 
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OF THE STATE OF LOUISIANA: 


Having disposed of these points, we come to the merits, 
The defendant being the mother of S. Bell, who died without 
issue, became his heir at law, and was-seized of his estate at paramere 
the moment of his decease, subject however to her right, with china. 
the authorisation of her husband, either to renounce: it, or. to 
limit her liability to creditors, by ith:the benefit — 
of inventory. She went before the parish judge; and with ‘The 
the concurrence of her husband, declared her intention to yt, on" 
accept the succession with the benefit: of.inventory. The iro ol 
estate of the son became the paraphernal property of the , 
mother, and she had a right to administer it, without the Parsphernal 
interference of her husband. The acceptance. of the estate Leia 
with the consent of the husband, was an’ engagement, 0s cat ‘he tf 
relates to creditors, that if she did not administer the estate = 
according to law, as beneficiary heir, she would be personally The 
liable for the debts; that if she neglected to take an invento- cession of her 
ry, and other conservatory steps ; if by disposing of the 8. =" ys 
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her own power to make to the creditors, a fair exhibit of the Lowa 9 Setinine 
means of the estate to pay its debts, then the creditors should ‘ry, was an ea 
have aright to.consider her as having forfeited the benefit of 
inventory, and made herself unconditional heir. But it is tore, that poe 
argued, that the husband consented only to an acceptance ped hag n aa 
with benefit of inventory, and she cannot be made heir un- ny open 
conditionally without his consent. To this there are two be be persooally B- li- 
obvious answers: first, that the husband by assenting to her Spi an 
acceptance with the benefit of inventory, necessarily amie, 

to her administration, as beneficiary heir, and to all the legal 
consequences of her neglect or mal-administration ; and, 

secondly, that the husband having died in August 1821, it 

does not appear, that it was then too late for her to liberate 

herself, by causing an inventory to be made... It was not too 

late if in the meantime her acts had been merely.conservative. 

These transactions run through a series of years, and this suit 

was not instituted until April, 1827. _ It is not pretended that 

any inventory has ever been made, and some of the property 

was shown on the trial, to be still in possession of the defend- 

ant. Itisin “ee also, that she gave up one store of the 


pie 
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210 CASES IN THE SUPREME COURT. 


Wesrzax Disr. deceased, to her son, who acted as her agent. ll the facts 
August, 1834. were laid before the jury, as well in relation to her manage- 
TOWNES SE Azs. ment of the succession, as to the credits to which she was 
e’connzn, entitled, for the notes and accounts turned over to the plain- 
tiffs as collateral security, and other payments made to them 

Wherea massof both before and. after the written acknowledgment of the 
ae SS of debt, on the 10th December, 1820 ; and also in relation to the. 
a succession,and errors in that settlement, and the eaed fraud and circum- 


the accounts of 
ai ceil firm, vention practiced by the Plaintiffs. Those were questions 
and eireumven- peculiarly of the province of a jury. They seem to have 


axe all obenkad credited her on the amount of principal, and accruing interest 
to a jury, 7, who due on the 18th of February, 1825, with the sum of about 

allow. thirteen thousand five hundred dollars. After a careful 
poe sored perusal of the record, we cannot discover that any credit was 
as! gs pow rejected, to which she was manifestly entitled, and this court 


be disturbed. cannot disturb the verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





